| HABEAS CORPUS 


iD 
4 —_—_— 


HEARINGS 


BEFORE 


SUBCOMMITTEE NO, 3 


OF THE 


COMMITTEE ON THE JUDICIARY 
HOUSE OF REPRESENTATIVES 
EIGHTY-SIXTH CONGRESS 
FIRST SESSION 
H.R. 6742, H.R. 4958, H.R. 3216, 

H.R. 2269 
RELATING TO APPLICATIONS FOR WRITS OF HABEAS 
CORPUS BY PERSONS IN CUSTODY PURSUANT TO THE 
JUDGMENT OF A STATE COURT 


MAY 8 AND 11, 1959 


Serial No. 2 


Printed for the use of the Committee on the Judiciary 


QB 


AN 


UNITED STATES 
GOVERNMENT PRINTING OFFICE 
WASHINGTON : 1959 








COMMITTEE ON 
EMANUEL CELLER, 
FRANCIS E. WALTER, Pennsylvania 


THOMAS J. LANE, Massachusetts 
MICHAEL A, FEIGHAN, Ohio 
FRANK CHELF, Kentucky 
EDWIN E. WILLIS, Louisiana 


PETER W. RODINO, JR., New Jersey 


E. L. FORRESTER, Georgia 
BYRON G, ROGERS, Colorado 


HAROLD D. DONOHUE, Massachusetts 


JACK B. BROOKS, Texa 
WILLIAM M. TUCK, Virginia 


ROBERT T. ASHMORE, South Caro 


JOHN DOWDY, Texas 

LESTER HOLTZMAN, New York 
BASIL L. WHITENER, North Car 
ROLAND V. LIBONATI, Illinois 
J. CARLTON LOSER, Tennesse 
HERMAN TOLL, Pennsylvania 


ROBERT W. KASTENMEIER, Wiscon 


GEORGE A. KASEM, California 


WILL! 
WALTER M 


W ALT 


CHARLI 
{ 


WILLIAM 





THE JUDICIARY 


New York, Ch 


WILLIAM M. McCULLOCH, Ohio 


WILLIAM E. MILLER, New York 
RICHARD H,. POFF, Virginia 
WILLIAM C. CRAMER, Florida 
ARCH A. MOORE, Jt Vest Virgir 
H. ALLEN SMITH, California 
GEORGE MEADER, M gan 
JOHN E. HENDERSON, O} 
JOHN V. LINDSAY, New York 


WILLIAM T. CAHILI New Jersey 
JOHN H. RAY, New ¥ 
SMa i 
Gene Counae 
RMAN, Legislative 1 
Le ¢ . 1ssista 
Law Perision Counsel 
FIELD, Counse 
CRABTREE, Associate ( sel 


SUBCOMMITTEE No. 3 


EDWIN E. 


JACK B. BROOKS, Texas 
WILLIAM M. TUCK, Virginia 
ROLAND V. LIBONATI, Illinois 


Cyril 


, Louisiana, Chairman 


WILLIAM C. CRAMER, Florida 
JOHN V. LINDSAY, New York 


BRICKFIELD, Counsel 





J ySITE D BY THE : 
DEP ATES OF AMERICA 


NITED STAI a) 


CONTENTS 


May 8, 1959 


Text of bills 
Testimony of 
Hon. Howard W. Smith, Representative in Congress, Eighth District 
of Virginia 
Judge Orie L. Phillips, Retired Chief, 10th Circuit 
Judge Luther M. Swygert, Chief Judge, Northern District of Indiana, 
Seventh Circuit 
Statement of Hon. Basil L. Whitener, Representative in Congress, 11th 
District of North Carolina 
Communication from the Administrative Office of the United States 
Courts 


May 11, 1959 
Testimony of 
Louis H. Poll ik, vssociate professor of law, Yale Law Set ool. accom- 
panied by Clarence Mitchell, director of the Washington Bureau 
of the National Association for the Advancement of Colored 
Peopnk 
tesolution of National Association of Attornevs General 
Statement of William lL. Taylor, legislation representative, Americans for 
Democratic Action enaeiae Bes 
Statement submitted by Administrative Office of the United States Courts 
on Habeas Corpus Cases in Federal Courts by State Prisoners 


Tables: 


1. Federal question hubeas corpus cas mmenced in 86 U.S. district 
courts wid a =e lected « i rict nmisci | \ ‘irs 194] tne ivi LODS 

2 Dis pe ition f Federal questio habeas corpus cast in S6 U.S. dis- 
trict courts, fiscal vears 1941 through 1958 

3. Federal question habeas corpus cases disposed of in 86 U.S. district 
court fiscal years 1946 through 1957 

1, Respondents in Federal question habeas corpus cases in which pe- 
titioners were successful, fiscal vears 1949 through 1957 

5. Petitioners in Federal que tion habeas ¢ rpus cases filing more than 


| petition for habe: corpus I! the U.S. district courts for the 
fiscal vears 1943, 1944, and 1945 
6. Federal question habeas corpus appeals commenced in the U.S 
courts of appeals, fiscal vears 1943 through 1958 
Communication from Department of Justice 
Report of the Judicial Conference Committee on Habeas Corr us (March 14, 
1959) 


Page 


on 


23 


OF 


“0 


97 


=f 


44 
43 


44 


50 


51 


51 











| 
] 





HABEAS CORPUS 


FRIDAY, MAY 8, 1959 


House or REPRESENTATIVES. 
SUBCOMMITTEE No. 3 OF THE 
(COMMITTEE ON THE JUDICIARY. 

Washington, D.C. 


The subcommittee met at 10:30 a.m., in room 346, Old House Office 
Building, Hon, Edwin E. Willis (chairman of the subcommittee) pre- 
siding. 

Present : Representatives Willis (presiding), Libonati, Cramer, and 
Lindsay. 

Also present; Cyril F. Brickfield, counsel. 

Mr. Wituts. The subcommittee will please come to order. 

This morning we will take up several bills, H.R. 3216 by Judge 
Smith, of Virginia; H.R. 4958 by Willis of Louisiana; H.R. 6742, 
lately introduced as a modified bill by Mr. Celler; H.R. 2269, by Basil 
Whitener, and all other bills on the subject matter relative to applica- 
tions for writs of habeas corpus by persons in custody pursuant to the 
judgment of a State court. 


(The bills under consideration follow oe 
H.R. 6742, 86th Cong.. 1st sess | 


A BILL Relating to applications for writs of habeas corpus by persons in custody pursuant 
to the judgment of a State court 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2244 of title 28, United States 
Code, is amended (a) by inserting at the beginning of the text thereof the sub- 
section designation “(a)”, (b) by striking out of such section the words “, or of 
any State,” and (c) by inserting in such section at the end thereof two additional 
subsections to read as follows 

“(b) When a person in custody pursuant to the judgment of a State court 
has been denied by a court of the United States or a Justice or judge of the 
United States release from custody or other remedy on an application for a 
writ of habeas corpus, a subsequent application for a writ of habeas corpus in 
behalf of such person shall not be entertained by a court of the United States 
or a Justice or judge of the United States except on a factual or other ground 
not presented at the hearing on the earlier application for the writ and then 
only on a showing of a reasonable excuse for failure to present such factual or 
other ground at the hearing on the earlier application 

“(c¢) In a habeas corpus proceeding brought in behalf of a person in custody 
pursuant to the judgment of a State court, a prior judgment of the Supreme Court 
of the United States on an appeal or review by writ of certiorari at the instance 
of the prisoner of the decision of such State court shall be conelusive as to all 
rights, questions, and facts actually adjudicated by the Supreme Court therein 
unless the applicant for the writ of habeas corpus shall plead and prove the 
existence of a material and controlling fact which did not appear in the record 
of the proceeding in the Supreme Court and which the applicant for the writ 
of habeas corpus could not have caused to appear in such record by the exercise 
of reasonable diligence.’ 
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Sec. 2. Section 2253 of title 28, United States Code, is amended (a) by inserting 
in the third paragraph thereof, immediately after the words “in a habeas corpus 
proceeding”, the words “of a Justice of the Supreme Court, a circuit judge, or a 
district court of one judge’, and (b) by inserting an additional paragraph in 
such section, at the end thereof, to read as follows: 

“In a habeas corpus proceeding before a district court of three judges under 
section 2254 of this title the final order of such court shall be reviewable only 
by the Supreme Court by writ of ceritorari, which shall be applied for within 
thirty days after the entry of such order.” 

Sec. 3. Section 2254 of title 28, United States Code, is amended 

(a) by amending the ecatchline of the section to read as follows: 
“§ 2254. State custody: remedies in Federal courts; three-judge district court 
required for hearing” 
(b) by inserting in such section, immediately after the catchline thereof, 
the following new subsections : 

“(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court 
shall entertain an application for a writ of habeas corpus in behalf of a person 
in custody pursuant to the judgment of a State court only on a ground which 
presents a substantial Federal constitutional question. 

“(B) If an application for a writ of habeas corpus is made to a Justice of the 
Supreme Court or a circuit judge in behalf of a person in custody pursuant to 
the judgment of a State court, the Justice or judge to whom the application is 
made or, if the application is made to a district court or is transferred to a 
district court pursuant to section 2241(b) of this title, a judge of such district 
court shall make a preliminary examination of the application to determine 
whether the writ should be granted and may, in his discretion, issue an order 
to show cause why the writ should not be granted. Such examination may be 
made upon the allegations of the application only, or upon the allegations of 
the application, the return to the order to show cause if such an order was 
issued, and any admissions of fact, original or certified copies of State court 
records, and other pertinent documentary matter. If the writ is issued it shall 
be made returnable for hearing and determination in the district court having 
jurisdiction to entertain it, and in the case of an application entertained by a 
Justice of the Supreme Court or a circuit judge the proceeding shall thereupon 
be transferred by his order to such district court. The Justice or judge issuing 
the writ shall immediately notify the chief judge of the circuit who shall designate 
a district court of three judges under section 2284 of this title to hear and de- 
termine the issue of whether the prisoner shall be released from custody and all 
other issues remaining in the proceeding and enter final judgment therein. The 
circuit or district judge granting the writ shall constitute one member of such 
court and if such judge is not a circuit judge at least one of the other judges 
shall be a cirenit judge.” ; and 

(ec) by inserting at the beginning of the two paragraphs thereof existing 
on the day preceding the date of enactment of this Act the subsection designa- 
tions “(c)”, and “(d)”, respectively. 

Sec. 4. Item 2254 in the analysis of chapter 153 of title 28, United States Code, 
immediately preceding section 2241 thereof is amended to read as follows 
"2254. State custody; remedies in Federal courts; three-judge dis t « rt required for 
hearing.’ 


[H.R. 4958, 86th Cong., 1st sess 


A BILL T¢ mend section 2254 of title 28 of the United States Code in reference t pplica 
tions for writs of habeas corpus by persons in custody pur int to the judgment of a 
State court 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2254 of title 28, United States 
Code, is amended by placing “(a)” before the present language of the see- 
tion and adding thereto subsection “(bh)” as follows 

“(b) A Justice of the Supreme Court, a circuit judge or a district court or 
judge shall entertain an application for a writ of habeas corpus in behalf of 
a person in custody pursuant to a judgment of a State court, only on a ground 
which presents a substantial Federal constitutional question (1) which was not 
theretofore raised and determined, (2) which there was po fair and adequate 
opportunity theretofore to raise and have determined, and (3) which cannot 
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thereafter be raised and determined in a proceeding in the State court, by an 
order or judgment subject to review by the Supreme Court of the United States 
on writ of certiorari. 

“An order denying an application for a writ of habeas corpus by a person 
in custody pursuant to a judgment of a State court shall be reviewable only on 
a writ of certiorari by the Supreme Court of the United States. The petition 
for the writ of certiorari shall be filed within thirty days after the entry of 
such order.” 


(H.R. 3216, 86th Cong., Ist sess. ] 


A BILL To amend section 2254 of title 28 of the United States Code in reference to 
applications for writs of habeas corpus by persons in custody pursuant to the judgment 
of a State court 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembicd, That section 2254 of title 28, United States 
Code, is amended by placing “(a)” before the present language of the section 
and adding thereto subsection ‘“(b)” as follows: 

“(b) A Justice of the Supreme Court, a circuit judge or a district court or 
judge shall entertain an application for a writ of habeas corpus in behalf of a 
person in custody pursuant to a judgment of a State court, only on a ground 
which presents a substantial Federal constitutional question (1) which was not 
therefore raised and determined, (2) which there was no fair and adequate 
opportunity theretofore to raise and have determined, and (38) which cannot 
thereafter be raised and determined in a proceeding in the State court, by an 
order or judgment subject to review by the Supreme Court of the United States 
on writ of certiorari. 

“An order denying an application for a writ of habeas corpus by a person 
in custody pursuant to a judgment of a State court shall be reviewable only on 
a writ of certiorari by the Supreme Court of the United States. The petition for 
the writ of certiorari shall be filed within thirty days after the entry of such 
order.’ 


[ H.R. 2269, 86th Cong., lst sess.] 
A BILL To amend section 2254 of title 28 of the United States Code in reference to applica- 


tions for writs of habeas corpus by persons in custody pursuant to the judgment of a 
State court 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 2254 of title 28, United States 


Code, is amended by placing “(a)” before the present language of the section 
and adding thereto subsection “(b)” as follows: 


“(b) A Justice of the Supreme Court, a circuit judge or a district court or 
judge shall entertain an application for a writ of habeas corpus in behalf of a 
person in custody pursuant to a judgment of a State court, only on a ground 
which presents a substantial Federal constitutional question (1) which was not 
theretofore raised and determined, (2) which there was no fair and adequate 
opportunity theretofore to raise and have determined, and (3) which cannot 
thereafter be raised and determined in a proceeding in the State court, by an 
order or judgment subject to review by the Supreme Court of the United States 
on writ of certiorari 





“An order denying an application for a writ of habeas corpus by a person in 
custody pursuant to a judgment of a State court shall be reviewable only on a 
writ of certiorari by the Supreme Court of the United States. The petition for 
the writ of certiorari shall be filed within thirty days after the entry of such 
order.” 

Mr. Wiis. We have with us this morning the distinguished chair- 
man of the House Committee on Rules, Judge Smith, of Virginia, 
whose bill on this subject matter, by the way, was adopted by the 
House side last year. 

Judge, we are delighted to have you and we will be pleased to have 
you make whatever statements you have to make. 
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STATEMENT OF HON. HOWARD W. SMITH, MEMBER OF CONGRESS 
FROM THE EIGHTH DISTRICT OF VIRGINIA 


Mr. Smirn. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity of appearing. 

We had this bill, as you just indicated, before the House last year, 
and without a great deal of trouble passed it in the House. 1 believe 
it was reported out of the Senate Judiciary Committee but they just 
did not reach it at the end of the session. 

It presents, as you know, a problem of trying to relieve the Federal 
courts of some burdens that are not necess: ury, and also to kill the evil 
of having people convicted and then going to the highest court, con- 
viction affirmed, and then getting a writ of habeas corpus and a series 
of writs, and tying up the administration of justice. 

I understand that the Judicial Conference has recommended a bill 
differing slightly from the bill which I introduced. 

I have not the slightest pride of authorship in the bill. 

I think the bill offered by the Judicial Conference will reach the evil, 
I am not inclined to like the idea of summoning a three-judge court 
in each of these cases, because they are really just delaying action in 
the administration of justice, and to summon a three-judge court to try 
each one of them would put extra burdens on the judges. 

As an example, take my own judicial district in Alexandria. We 
have numerous Government installations around there and we have 
the District of Columbia prisons in Fairfax County. 

The judge there tells me that these people who have been convicted 
appeal their cases, have them confirmed and sentenced, prisoners are 
constantly coming up with applications for writs of habeas corpus, 
which are really merely delaying action. 

As far as I am concerned I know your committee is much more 
conversant with the problem than I am, and I am very glad to go 
along with any bill on the subject which your committee concludes 
is the best solution of the difficulty. 

I received a statement some time ago from Justice Bell of the 
Supreme Court of the State of Pennsylvania on this subject. 

I would just like to read one illustration which he gives. It is not 
long. 

He gives me several illustrations of what happened in his court. 

Our court just handed down an opinion affirming for the second time Cleveland 
Thompson's conviction of murder and sentence of death for a brutal murder 
which was committed in January 1950 


He is writing me this letter in 1957. 


The Supreme Court of Pennsylvania first affirmed in 1951. The Supreme 
Court of the United States denied certiorari in 1952. The defendant then filed 
a petition for a writ of habeas corpus, which was denied by this court, and 
certiorari was denied by the Supreme Court of the United States. Defendant 
presented another petition for habeas corpus to a Federal district court, on the 
ground that he had been inadequately represented by counsel at the trial. His 
petition was denied; this denial was sustained by the circuit court, and cer- 
tiorari was denied by the Supreme Court of the United States. Another petition 
for habeas corpus was presented to our court, which was denied, and certiorari 
was again denied by the Supreme Court of the United States. A new lawyer 
was obtained who presented another petition for a writ of habeas corpus to a 
Federal district court. This was denied. On appeal to the circuit court, the 
case was remanded to the district court for additional findings of fact. The 
district court again denied the writ; but the circuit court reversed and ordered 
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the Commonwealth of Pennsylvania to retry the defendant. Thompson was re- 
tired and again convicted of murder, with sentence of death, and his sentence 
was just recently affirmed by this court. During oral argument before this court, 
we were informed that a new lawyer was waiting to present a new petition in 
habeas corpus to a district court 

I am merely mentioning that as one illustration of what is going 
on all over the country, and I understand there are thousands of these 
writs which unne cessarily consume the time ot the Federal courts. 

Thank you very muc h. 

Mr. Wituis. Thank you, Judge. Your illustration is but one of 
many which have been set forth from official proceedings in our last 
year's report. 

Questions, gentlemen 4 

Mr. Linpsay. Judge Smith, might I merely ask you this about your 
bill: In what way would a person who had been convicted in a State 
court have an opportunity to test in the Federal court a 14th amend- 
ment question where he was of the belief that the State courts had not 
accorded him clue | yrocess under the 14th amendment ? 

Mr. Smitru. I «ssume he would make application for a writ of 
certiorari before the Supreme Court. 

Mr. Linpsay. The Supreme Court of the United States ? 

Mr. SmiruH. Yes: after he had exhausted his oe in the State 
court on a constitutional question he would apply to the Supreme 
Court for writ of certiorari. 

Mr. Linpsay. As a practical matter, however, the Supreme Court 
of the United States cannot pass on every case from eve ry State in 
the Union where such a question IS presented, 

Mr. SMITH. They are not asked to pass upon every ease in every 
State in the Union. They are very rarely asked that. 

Mr. Linpsay. Do I understand it is your position that if a 14th 
amendment question is presented that the court of appeals for the 
circuit involved should be cut olf from any original jurisdiction to 
entertain writs of habeas corpus for a prisoner detained under the 
State system / 

Mr. Smrirv. This bill provides—and the Judicial Conference is 
better informed on the subject than I am for a procedure which I 
think is adequate and which they think is adequate. Just because 
somebody appeals, and that is where you and I probably differ, just 
because somebody appea ils and cites the l4th amendment. I do not 
think he is e mtitled to delay the administration of justice indefinite ly. 

Mr. Winurs. If I may broaden that a little bit, and I am sure the 
represent itives of the Judicial Conference will go into that subject. 


but our colleague put his finger on one of the major propositions in 
volved, 

The primary answer to his question is this: The right to raise 14th 
amendment privileges and rights is accorded as a matter of right in 


our appellate procedures. 

Mr. Smirn. Yes. 

Mr. Wituis. This has nothing to do with that subject. This is post- 
appellate procedure, after exhaustion of appellate procedure, and the 
attempted use of the lower Federal courts via the writ of h: abeas corpus 
as a new review procedure, that is the crux of the problem. 

Mr. Suirn. That is an idea of what I had in mind. To pinpoint 
it just a little bit more, my own view is that when a person is charged 


41656 sf) 2? 
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with a crime and indicted and convicted in the trial court, goes to the 
State intermediate court, and then goes to the final court of appeals 
in the State court, and then goes to the Supreme Court of the United 
States 

Mr. Wiis. As a matter of right by way of certiorari or appeal. 

Mr. Smiru. As a m: shhae of right—then that should be final. 

Mr. Wiis. Unless he alleges j in his application for a writ a sub- 
stantial Federal question which was not raised in the original trial 
and where he had no fair opportunity to raise a question, and 
which cannot thereafter be raised in the State courts; or, to put it in 
the affirmative, if after the exhaustion of appellate procedure he can 
show that he did not have an opportunity to raise this question, that 
he did not raise it, and that he does not have a remedy in the State 
courts, if those elements are preesnt, the writ is preserved and that in 
substance is what the Judicial Conference provides for now. 

Mr. Cramer. Did I understand correctly that you are in accord 
with the Judicial Conference recommendation as contained in H.R, 
6742? 

Mr. Smirn. I do not want to get at cross purposes with them, As] 
say, I have no interest except a public interest in trying to get this 
thing corrected. 

Lam perfectly willing to go along w . that bill. 

Mr. Lizonatr. Point of order, Mr. Chairman: The writ of habeas 
corpus isa constitutional writ and an or al writ. 

Has there been any determination, any mquiry relative to abrogat- 
ing it at all? It is the highest writ of the land and it can be sus- 
pended only by military order. 

Mr. Wituts. That is right: at certain times. 

Mr. Lairon ‘TI. How can you abrogate it 7 

Mr. Wiuuis. This is not an abrogation. 

Mr. Linonati. Why not? You deny them a right to file it ina 
court of record. 

Mr. Wituts. Absolutely not. This bill does not deprive anybody 
from the right of filing a writ. 

Mr. Lrponatti. It certainly does. He can file it under certain con 
ditions and circumstances. 





Mr. Wituis. It can only be granted under certa ni nditions. 

Mr. Lisonati. A judge always can receive a it of habea 5 corpus 
if he sits in acourt of record. That isthe rule. 

How are you voing to say that in his discretion he does not use the 
highest type of discretion and so you add two other judges to review it 
before its issuance in one of these bills. That is an appellate jurisdie- 


tion, is it not ” 

Mr. WILLIs. That is the latest reeommendation of the Judicial Con- 
ference, and I am not familiar with that modification. 

Let me say this ; This is not Judge Smith’s bill. 

Mr. Liponatr. I am not talking about Judge Smith’s bill on a 
point of information from the chairman relative to the abrogation of 
an original writ. 

Mr. WILLIs. This bill has | ee 1 under study and comes from the 
Judicial Conference after many years of study. 


>» 


Mr. Linonati. I have had many years of study, too, 35 years of 
study in criminal practice. 
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Questions relative to abrogation are important. The writ has 
for its purpose remedying an evil or wrong which may have been 
discovered only after the man has served 20 years in prison. 

Mr. Wituts. 1 want to answer the gentleman in this way: This bill 
has not been the subject of a snap ju lgment. This proposal has been 
the subject of study over the years by the Judicial Conference which 
is composed of the gv f judges of the circuit courts of appeal and 
headed by the Chief Justice of the U.S. Supreme Court. 

Mr. Linonartt. You are not advocating that the judiciary have a 
mortgage on the intellectual application of rules of law? Then why 
are we sitting here / 

Mr. Wiis. I have not advocated that. I have disagreed at times. 

Mr. Smiru. Thank you, Mr. Chairman. 

Mr. Wituis. Our next witness is Judge Orie L. Phillips, retired 
chief judge, 10th circuit. 

Perhaps it might be well, if you are so minded, to give the genesis 
of this bill, and instead of addressing yourself only to the modifica- 
tions you might give a short statement as to the primary purpose 


of the bill. 


STATEMENT OF HON. ORIE L. PHILLIPS, RETIRED CHIEF JUDGE, 
10TH CIRCUIT 


Judge Priviirs. That is covered in my statement, Mr. Chairman. 
If Lcould read my statement I bring this out. 

My name is Orie L. Phillips. l am a judge, retired from regular 
active service, of the Court of Appeals for the 10th Circuit. My resi- 
dence is Naples, Fla. I am appearing at this hearing on behalf of 
the Judicial Conference of the United States at the request of the 
Chief Justice. 

[Tam chairman of the committee on habeas corpus of the Judicial 
Conference, appointed by the Chief Justice on September 29, 1958. 
The other members of the —— are Albert Lee Stephens, judge 
of the Court of Appeals for the Ninth Circuit ; Simon E. Sobeloff, chief 
judge of the Court of Appeals for the Fourth Cireuit; Philp Forman, 
chief judge of the U.S. District Court for the District of New Jersey: 
and Luther M. Swygert, chief judge of the northern district of 
Indiana. 

Our committee was appointed to consider, primarily, habeas corpus 
proceedings brought by persons tn custody under jdgment s of State 
courts. It made a report to ea Judicial Conference of the United 
States on March 17, 1959, in which it recommended approv: al by the 
Judicial Conference of a draft bill relating to applications for writs 
of habeas corpus by persons in custody pursuant to the judgment of a 
State court. The report of the committee and the draft bill were ap 
proved by the Judicial Conference and it directed that the draft bill 
be forwarded to the chairmen of the Committees on the Judiciary of 
the Senate and House, with the request that it be substituted for the 
previous propo al ol the Conference, now embodied in H.R. 3216 
and in similar bills. 

On April 6, 1959, Hon. Warren Olney IIT, Director of the Adminis 
trative Office of the U.S. Courts, forwarded the draft bill to Hon. 
Emanuel Celler, chairman of the Committee on the Judiciary of the 
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House of Representatives, with a covering letter. [ would like to in 
troduce as a part of 
copy of Mr. Olney’s letter. 

Mr. Wits. Let the communication be inserted at this point in the 
record, 

(The letter referred to follows:) 


miv statement, 1f roreenble to your committee, a 


LDM ISTRATIVE OFFICE OF THE I I > STATES COURTS 


Hon. EMANUEL CELLER, 
Chairman, Committes 0 thie ludicia House of Representati W ash- 
ington, DC 


DeAR Mr. CHAIRMAN: This is in response to your letter of March 13, 1959, rela 








tive to the views of the Judicial Conference of the tL nite SLi ol t tion 
to amend title 2S, U.S. Code, pertaining to application I vrits of beas 
eorpus by persons in custody pursuant to tl judguine ot Sta 

As stated in vour letter, identical legislation to ELAR. 38216 and simil ills 
now pending before vou COMI Tee elobodving prope i ppreas | \ the 
Conference, w favorably reported and ] sed b e Tl tepre ves 
n both he Stt { 1 Soft Cong SSeS Howeve ‘ ( ried ( ns 
to the Cgcisiat I is «dl ed he il I y pore eS ite J i 
{ ommittee, did not rec ve ! he Se i With ! rie he .J 
( nirere ( Ze he Hie i ce s res st ‘ 1 Sept I 
LPs, to ye 1 com y ul ‘ udy to tl ‘ | n 

2 propose al h ‘ vhich een ! rite The « e 
under the chairmanship of Hon, Orie L. Phillips, U.S judg he 
entire proble irefi md subi ted t the j ( ene if 
its Spe i SeSSLOTLS 17 bot ife ¢ ni I ! oy (11S 
CUSSIO approved the i ) vhich was present e habe ( us 
colimittee 

The revised bill is enel ed hid { s the re spect! request f Priclic i 
Conference that this bill be ibstituted for the ( ou | OW ¢ bendied 
in FLR. 3216 and similar bil 

The revised bill makes vhat different ip} I | ‘ I ‘ pre 
sented by applicatis for writs of habeas rpus on behalf of persons in State 
custody Its basi posa hat after such ay ls e been col lered 
on the 1 ipers by the judge t Whol [ ‘\ I presse! I ad 
by him to present a substantial Federal ques they sl be transt¢ (_ for 
hearing and determination fo a t ourt of thre juclace l hom 
shall be a « l judg \ f ( f L bye ) t of 
Lp il | ft ierely the right Hill ) i f I 
certiorari to the Supreme Court 

Thus, the fundamental cdiffere e between tl rit ( hie 
Is that instead of requiring elfect, su t i | I ! rits 
f hal rpus o% half of State J ! bye l e | irt 
I he ly edi st ( ne i ropos | ch, 
after preliminary examination have been found yu Pacie eritorious shall 
be heard and determined by a three uige district « ‘ ‘ ed 
for the purpose, from whose decision there shall be no il rie ite ! but 
merely direct re ew on certiorari by the Supreme ¢ 

It is believed that the proposed bill meets the two principal objection ruised 
by the States to the existing procedure, namely, that tl decisions of their 
highest State courts in criminal cases are n effect ubject to reve by a 
single district judge and, also, that Federal habeas corpus proceedings frequently 
involve repeated applications and lengthy appellate proceedi cl reatly 
delay and frustrate the administration of criminal istice by the States The 
proposed bill meets the first of these objections by the requirement for a three- 


judge district court, the same type of court which is now empowered to pass 


upon the constitutionality of a State statute or administrative order The 


-oviding direct review by the Supreme Court of the United 
i, applied for within 30 days, and by the much stronger 
provisions for res judicata. 

A technical analysis of the revised bill, section by section, is made below 
in further explanation of its provisions. 

Section 2244 of title 2S United States Code, is amended by adding two 


subsections. 


second is met by pr 
States on certioral 
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Subsection (b) applies to a limited degree the doctrine of res judicata to 
subsequent or repeated applications by a prisoner in custody under judgment 
of a State court. This will tend to prevent unreasonable delay in final disposi- 
tion of applications by such a prisoner and undue interference with State court 
processes and, at the sume time, afford a remedy to a State court prisoner who 
has a real and substantial ground for the writ and has failed to set that ground 
up in his original application. The petitioner may, of course, appeal from 
the order denying the writ by a single judge, in accordance with the provisions 
of subsection (a) of section 2253 

Subsection (c) extends, also, the doctrine of res judicata to habeas corpus 
proceedings. It is true, of course, that in most jurisdictions the doctrine of 
res judicata is not applied in habeas corpus proceedings (see Darr v. Burford, 
339 U.S. 200, 214, 215). but the Judicial Conference is of the view that there 
should be a limited application of the doctrine of res judicata in such matters. 
It is believed that where on appeal or on certiorari from the affirmance of his 
conviction by the State appellate court the petitioner, who is thereafter an 
applicant for a writ of habeas corpus, has presented to the Supreme Court a 
Federal question upon which his later application for the writ is based and 
the Supreme Court has decided the issues adversely to him, he should not be 
permitted to relitigate that question in habeas corpus, unless he shows a ma- 
terial and controlling fact not on the previous record in the Supreme Court 
and therefore not considered and which he could not by reasonable diligence 
have brought upon the record in the Supreme Court for consideration 

Section 2253 of title 2S, United States Code, is amended to make clear that 
the language of the present section requiring a certificate of probable cause for 
appeal applies only to a final order by a single judge. The section is also 
amended by adding a paragraph to provide that the final order in a habeas 

re a district court of three judges, convened under sec- 
tion 2254 of this title, shall be reviewable only by the Supreme Court by writ 
of certiorari, Which must be applied for within 30 days after the entry of such 
order In other words, the losing party, the applicant or the State, as the 
case may be, may seek review of the order of the district court of three judges 
only by petition for certiorari to the U.S. Supreme Court, filed within 30 days 
after the entry of the order. This will expedite disposition of the cause and 
meet the objections of the States of long delay in final disposition of habeas 
corpus cases brought by State court prisoners in the Federal courts 

Section 2254 of title 2S, United States Code, is also amended. The catch 
line to the section is modified so as to be more dese riptive of the provisions of 


orpus proceedings before 


the section as amended, and two ne subsections are inserted 
Subsection (a) would limit the grounds for habeas corpus by a State prisoner 
to substantial Federal constitutional questions. 


Subsection b) outlines the proposed procedure for the consideration and 
disposition of appli ations for writs of habeas corpus on behalf of State pris 
oners. It first provides that the justice or judge to whom the application is 


made or to whom it has been transferred pursuant to section 2241(b) may 
make a preliminary examination of the application including a consideration of 
the return to the order to show cause if the judge issued such an order, and 
any admission of fact, oriignal or certified copies of State court records, and 
other pertinent documentary matter, to determine whether the writ should be 
granted. If upon such examination the judge finds no substantial constitutional 
question presented he may, of course, deny the application. If, however, he 
determines that the writ should issue he is required to make it returnable for 
hearing and determination by a district court of three judges to be constituted 
as provided by section 2254, one of whom shall be the judge to whom the appli- 
cation was made, if a circuit or district judge, and at least one of whom shall 
be a circuit judge. The subsection authorizes the district court of three judges 
thus constituted to hear and determine all the issues in the case and to enter 
final judgment therein, subject only to review on certiorari by the Supreme 
Court as provided by an amendment to section 2258 already discussed. 

Representatives of the Judicial Conference and of the Administrative Office 
will be glad to appear before the Committee on the Judiciary and to provide any 
further information that may be desired concerning the proposed bill. 

Respectfully, 
WarREN OLNEY III, Director. 


Judge Puitiups. In order to explain the recommendations of our 
committee and the action of the conference requesting the substitu- 
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tion of the draft bill referred to above for H.R. 3216 and similar 
bills, I deem it appropriate to give some historical background. 

Because of developments in certain cases where State court pris- 
oners challenged in Federal courts the validity of their convictions on 
the ground that they had been denied Federal constitutional rights, 
in a “period preceding 1954, objections to Federal court habeas corpus 
proceedings began to be voiced by the Conference of State Chief 
Justices, the National Association’ of Attorneys General, and other 
State organizations. The matter was brought to the attention of 
the Judicial Conference by the Attorney General in 1953. As a 
result, a former committee on habeas corpus Was reactiv: ited by the 
order of the Judicial Conference at its Septembe r 1953 meeting. The 
reactivated committee consisted of the late John J. Parker, Albert 
Lee Stephens, Edgar S. Vaught, Charles E. Wysanski, Jr., Frank A. 
Hooper, and myself. It was appointed for the purpose of consider- 
neg asserted abuses of the W rit of habeas corpus by proceedings in 
lower Federal courts and reporting to the Conference with its recom- 
mendations with respect thereto. 

The alleged abuses referred to are reflected in the report of the 
Special Committee on Habeas Corpus to the Conference of Chief 
Justices, dated June 1953, and the resolution on habeas corpus adopted 
by the Conference of Chief Justices at its August 1954, meeting (see 
“Report of Hearings before Subcommittee No. 3 of the Committee on 
the Judiciary, House of Representatives, S4th Cong... Ist Sess.. on 
H.R. 5649,” at pp. 92-108 and pp. 108-113 of that report.) 

Mr. Wriuuis. That report of the Habeas Corpus Committee of the 
Conference of Chief Justices, adopted in Chicago, Ill., on August 14, 
L954, is not only made part of the record but of the re port on the bill? 

Judge Puiuures. That is right. 

Mr. Wixtuts. Page 6 of the report. 

Judge Purutirs. I thought that reference might help somebody 
who was new onthe committee possibly. 

Mr. Wiis. Yes. 

Judge Puiturrs. The criticisms made may be generally summarized 
as rye 

Final judgments of the highest courts of the States were being 
etenel by lower Federal courts, often by a single judge in habeas 
corpus proceedings, notwithstanding “orderly Federal seers 
under our dual system of Government should require that a final 
judgment of a State’s highest court should be subject to review or 
reversal only by the Supreme C our of the United States” (the above 
quotation is ti aken from a resolution adopted by the Conference of 
Chief Justices) ; 

2. Improper interference with State court procedures and processes 
* geese. for habeas corpus in lower Federal courts; 

. Long delay in the execution of State court judgments, especially 
in capital cases, brought about by repeated habeas corpus proceedings 
in lower Federal courts: and st: Lvs issued by such courts. 

F or bre ‘vity I shall re fer to the reactivated committee as the Parker 
committee. The Parker committee brought in a report and draft 


bill, which was approved by the Conference in September 1954. That 
bill was introduced in the 84th Congress as H.R. 5649. It was favo 
ably reported by the Judiciary Committee of the House and passed bj 


the House. It was favorab ly reported by the Judiciary Committee 
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of the Senate, but no action was taken on the bill by the Senate. A 
like bill, H.R. 8361, was introduced in the 85th Congress. It likewise 
was favorably reported by the House Judiciary Committee and passed 
by the House. It was also f: worably reported by the Senate Judiciary 
Committee, but no action was taken on it by the Senate. The bill has 
been introduced in the same form in the present Congress (H.R. 3216 
and similar bills, 86th Cong. ) 

Under the Parker bill, H.R. 3216, and its predecessors, only in very 
exceptional cases could a State court prisoner prosecute a proceeding 
in habeas corpus in the lower Federal courts. He must seek review 
of his grounds for discharge from custody by certiorari or appeal in 
the Supreme Court, or by an original application for the writ of 
habeas corpus in the Supreme Court of the United States. 

It was the thesis of the Parker bill that only the Supreme Court 
of the United States, other than in exceptional cases, should reverse 
a decision of a State court holding that a State prisoner had not 
been denied a Federal constitutional right. 

Moreover, while habeas corpus by State court prisoners in the lower 
Federal courts is greatly restricted by the Parker bill, it imposes no 
such restrictions with respect to original applications for habeas 
corpus in the Supreme Court of the United States, 

Prior to September 1958, the Chief Justice and the Justices of the 
Supreme Court, after a careful study and consideration of the Parker 
bill, reached the conclusion that, if enacted, it would result in a very 
substantial increase in the burden of work of the Supreme Court, 
both because of original applications for the writ and applications 
for certiorari. 

Moreover, the Supreme Court for obvious reasons could not, itself, 
conduct a contested hearing on an application for a writ of habeas 
corpus. It would either have to transfer the applic ation for hearing 
and determination by the district court having Juris sic tion to a 
tain it, pursuant to subsection (b) of 2241 of 28 U.S.C., or refer 
toa special master. Such a reference would probab ly be to a district 
judge of the district in which the prisoner is detained, who would make 
findings of fact and recommend conclusions of law and an order. A 
transfer would defeat one of the primary purposes of the Parker bill: 
namely, a decision by a single district judge; and a reference to a 
district judge who would make findings oe fact, which if supported 
by : substantial evidence would probabl. vy be adopted by the Supreme 
Court, would tend to defeat such purpose of the Parker bill. 

Furthermore, substantial objections urged by opponents of the 
Parker bill had been brought to the attention of the Judicial Con- 
ference. 

The above considerations led the Chief Justice, with the approval 
of the Judicial Conference, in September 1958, to appoint our com- 
mittee for the purpose, among others, of reexamining and restudying 
the problems which the Parker committee sought to solve. 

Our job was to draft a bill which would reasonably meet the objec- 
tions to Federal habeas corpus in behalf of State court prisoners, 
urged by the States, meet the objections, which we regarded as valid, 
that had been voiced against the Parker bill, and insure against a 
substantial increase in the burden of work of the Supreme Court. 

The number of applications for writs of habeas corpus in behalf of 
State court prisoners filed or transferred to the district courts in 
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the years 1954 to 1958, inclusive, ranged from 597 to 755. As nearly 
as I have been able to ascertain from the statistics, only about 4 
percent of such cases reach a hearing stage, and the remaining 96 
percent are disposed of on the application, State court records, or 
other pertinent matters which show the application to be groundless, 
That means that approximately 30 cases reach the hearing stage each 
year. Two-thirds of such hearings take about 1 hour; one-third an 
average of about 4 hours. 

Moreover, only in compar’ atively few of the contested cases has the 
prisoner been re leased from cus stody. 

Qur committee was very fortunate in having on it two U.S. dis- 
trict judges, Judge Swygert and Judge Forman, who have had a very 
broad experience over a number of years 1 state prisoner habeas 
corpus proceedings and their contribution to the work of the commit 
tee Was most helpful. May | also Say that the Judicial ( onference of 
the United States, which is now composed of both ecireuit and district 
judges from the 11 circuits of the country, unanimously approved the 
report of our committe and the draft bill. 

May I now turn to the draft bill, which I am advised is now em- 
bodied in H.R. 6742. 

may I first refer to the amendments of section 2254 of title 28, 
United States Code, in section 3 of H.R. 6742. Subsection (a) follows 
the provision ot the Parker bill with respect to the grounds for an 
app ylication fora aw rit of habe ‘as COrpus by a State court prisoner and 
provides that they ay be pr die ated On ly On a eround whi h pre- 
sents a substantial Federal tsi, al question. However, H.R. 
6742 makes such requirement app ylicable not only to applications toa 
justice of the Supreme Court, a circuit judge, or a district court, but 
also to ap} plications to the Supre me Court. 

At this point may I be permitted to express a personal view, not 
intended to reflect either the view of our committee or the Judicial 


Conference. After some study and consideration since the March 
meeting of the Judicial Conference, 1 have reached the conclusion 
that there should be substituted for the clause in subsection (a) “a 


ground which presents a substantial Federal constitutional question” 
the words “the ground that he is in custody in violation of the Consti- 
tution or laws or treaties of the | nited States,” bringing It into 
conformity with section Y741(c)(5) of title 2S, United States Code. 

I do not think that effects any change in substance, but questions 
have been raised about it by certain persons in correspondence with 
me. I think if, for examp le. a person was convicted in a State court 
of an offense over which the State court had no jurisdiction, for ex- 
umple, where it occurred on territorial space that was exclusively 
under jurisdiction of the Federal Government, there would be no 
question but that it would be a denial of due process under the 14th 
amendment. Our present language woul | cover it. But people seem 
to be disturbed about it, so I make the suggestion to the comunittee if 
perchance it should report this bill favorably. 

Mr. (CRAMER. Will the w ithness please read awoaln the language of the 
proposed modification / 

Mr. Wituts. Page 3, line 21. 

Judge Puituipes. “The ground that he is in custody in violation of 
the Constitution or laws or treaties of the United States.” That is 
taken verbatim from 2241(c) (3) of title 28, United States Code. 
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Subsection (b) of section 3 of H.R. 6742 provides that if an applica- 
tion for a writ of habeas corpus in behalf of a person in custody, 

ursuant to the judgment of a State court is made to a Justice of the 

upreme Court or a circuit judge, the Justice or judge to whom the 
application is made, or if the application is made to a district court 
or is transferred to a district court pursuant to section 2241(b), a 
judge of such district court shall make a preliminary examination ‘of 
the ‘application to determine whether the writ should be granted and 
may in his discretion issue an order to show cause why the writ should 
not be granted. It further provides that such ex xamination may be 
made upon the allegations of the application only, the return to the 
order to show cause, if such an order was issued, ‘and any admissions 
of fact, original or certified copies of State court records, and other 
yertinent doc umentary material; and if the writ is issued that it shall 
be made returnable for heari ing and determination in the district court 
having jurisdiction to entertain it; and that in case of an application 
entertained by a Justice of the Supreme Court or a circuit judge, the 
proceedings shall thereupon be transferred by his order to such dis- 
trict court. 

It further provides that the Justice or judge issuing the writ shall 
immediately notify the chief judge of the circuit, who shall designate 
a district court of three judges under section 2284 of title 28, U ited 
States Code, to hear and determine the issue of whether the prisoner 
shall be released from custody and all other issues remaining in the 
proceeding and enter fins al judgme nt therein, and that the circuit or 
district judge granting the writ shall constitute one member of such 
court and if such judge is not a circuit judge, at least one of the other 
judges shall be a circuit judge. 

Under the provisions of subsection (b) a State court prisoner will 
not be discharged from custody except by the judgment of a three- 
judge Federal court, one member of which shall be a circuit judge. 
That, our committee and the Judicial Conference believe, reasonably 
meets and should satisfy the objections raised by the States to the re- 
view by a single Federal justice of a decision by the highest court of 
a State. 

It will be observed that by the provision for a three-judge court to 

ass on substantial claims of denial of Federal constitutional rights by 

State courts, made by an application for habeas corpus, H.R. 6742 
follows the pattern of prior congressional acts which provide for spe- 
cial three-judge Federal courts to pass on the constitutionality of 
Ste ute statutes or administrative orders. 

Section 2 of H.R. 6742 provides that the final order of such a three- 
judge court shall be reviewable only by the Supreme Court by a writ 
of certiorari which shall be applied for within 30 days after the entry 
of such order. This provision will expedite disposition of the cause 
and meet the objections raised by the States of long delay in final 
disposition of habeas corpus cases brought by State court prisoners in 
the Federal courts. 

I may say that if the writ is denied by a single judge on this pre- 
liminary inquiry, then the appeal is under the present statute and 
goes to the court of appeals, but the prisoner cannot prosecute an 
appeal unless he gets a certificate of prob: able cause from the district 
judge who denie .d the writ. It is not a review as of right if the writ 
isdenied. 


41636—h9-——34 
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The first section of H.R. 6742 amends section 2244 of title 28, 
United States Code, and subsections (b) and (c) of such section i 
provide for a limited application of the doctrine of res judicata in 
habeas corpus proceedings brought by State court prisoners. Sub- 
section (b) provides that when a person in custody, pursuant to the 
judgment of a State court, has been denied by a court of the United 
States, or a Justice or judge of the United States, release from custody 
or other remedy on an application for a writ of habeas ae a sub. 
sequent application for a writ of habeas corpus in behalf of such 
prisoner shall not be entertained by a court of the United St: ae ora 
Justice or judge of the United States, except on a factual or other 
ground not presented at the hearing on the earlier application for 
the writ and then only on a showing of a reasonable excuse for failure 
to present such factual or other ground at the hearing on the earlier 
application. 

Repeated applications for the writ have been made from time to 
time by State court prisoners, each subsequent application alleging 
the same facts in slightly different phraseology or adding additional 
facts, which the prisoner could have set up in the earlier application, 
thus resulting in unreasonable delay and undue interference with 
State court processes. 

Our committee and the Judicial Conference believe that there should 
be such a limited application of the doctrine of res judicata and that 
the provision of the draft bill so providing will tend to prevent un- 
reasonable delay and undue interference in the carrying out of State 
court judgme nts and at the same time not deny a remedy to a State 
court prisoner who has a real and substantial ground for the writ and 
either through ignorance, lack of counsel, or other justifiable excuse 
has failed to set that ground up in an earlier application. 

Subsection (c) of section 1 of H.R. 6742 provides that in a habeas 
corpus proceeding brought by a State court prisoner a prior judgment 
of the Supreme Court of the United States on an appeal or review 
by writ of certiorari at the instance of the prisoner of a decision of a 
State court shall be conclusive as to all rights, questions, and facets 
adjudicated by the Supreme Court therein, unless the applicant for 
the writ shall plead and prove the existence of a material and con- 
trolling fact which did not appear in the record of the proceeding 
in the Supreme Court and which the applicant for the writ could not 
have caused to appear in such record by the exercise of reasonable 
diligence. 

Instances have occurred where State court prisoners, after having 
obtained a review of their judgment of conviction by the Supreme 


Court of the United States, resulting in a decision adverse to them, | 


have prosecuted proceedings in habeas corpus in lower Federal courts 
on substantially the same grounds that were decided adversely to 
them by the Supreme Court, sometimes alleging additional facts that 
might well have been presented to the Supreme Court. The purpose 
of such subsection (c) is to prevent that abuse. Our committee and 
the Judicial Conference believe that provision for such a limited ap 
plication of the doctrine of res judicata should be made. 

The other amendments in H.R. 6742 provide for relettering of see- 


tions and changes in titles and are technical in character and do not, 


in my opinion, need discussion. 
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Under H.R. 6742 contested applications for writs of habeas corpus 
in behalf of State court prisoners will be heard in district courts, 
which are courts primarily constituted to hear litigated cases in the 
first instance and with adequate means so to do, rather than in the 
Supreme Court of the United States, primarily a court of review and 
not one that can readily hear contested litigation in the first instance ; 
and the work of the Supreme Court will not be substantially in- 
creased. 

May I say in conclusion that it is the judgment of our committee, 
after ‘thorough study and consider: ation, and of the Judicial Con- 
ference, which carefully and fully considered the report of our com- 
mittee and the draft bill, now H.R. 6742, that H.R. 6742 reasonably 
meets the objections of the States to Federal court habeas corpus pro- 
cedures on applications brought by State court prisoners, provides 
adequate remedies by habeas corpus to State court prisoners and safe- 
guards the cons stitutional rights of such prisoners. Accordingly, we 
urge the en: ictment of H.R. 6742. 

Some reference has been made to the State court remedies. Of 
course, the present habeas cor pus statute covers that. It requires ex- 
haustion of State court remedies. 

There is one other suggestion with respect to a committee amend- 
ment. Please turn to page 4 of 6742. In the second line I suggest 
insertion after the word “made” the words “shall make.” 

Mr. Cramer. Where is that to be inserted ? 

Judge Puriirs. Page 4, line 2, 6742, insert after the word “made,” 
the first word in the line, the words “shall make.” 

I think it will make it more readily understood. Some confusion 
isthere if you read it without that being in there on first reading. 

The meaning. of course, is that if it goes to a circuit judge or a 
circuit ju stice, he may transfer. 

Mr. Wituts. Judge, we have not followed the place of that language 
nor its specific verbiage. 

Judge Puiiuips. It is on page 4 and it is in the second line. 

Mr. Witus. After what word ? 

Judge Priturs. After the word “made”, the first word in the line. 
Insert there “shall make.” 

The meaning of it is that if the application goes to a circuit judge 
or circuit justice, he may transfer it under 2241 but if he does not 
transfer it, then he makes this preliminary inquiry and decides 
whether he shall issue the writ. 

Mr. Wiiuts. Do you have a common after “make” ? 

Judge Puinurs. I do not think you need it with the “or” 

Mr. Lesonatt. Or shall make period. 

Judge Puitiirs. Thank you, Mr. Chairman and gentlemen. 

Mr. Wiis. As I unde rst: and the situation proposed by the latest 
recommendation of the Judicial ¢ onference as cont: ined in H.R. 
6742 and as compared with the bill 3216, it is this. 


in there. 


3216 retains para- 


vraph (a) of section 2254 and ad ed another paragraph (b), but the 
proposal pending, H.R. 6742, rephrases original paragraph (a) of 
section 2254; is that correct ? 

Judge Pruixips. 2244 is the res judicata provision. 

Mr. W ILLIs, 2254 I am speaking of. 
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Judge Puiturps. That is not changed. 

Mr. Wuus. That is what I want to know. Here is the renee on 
last year’s bill, which was identical to the bill H.R. 3216. Under the 
Ramsey er rule of the House we are required to indicate what present 
law is and then in italic to show what amendments are made or what 
additions to present law are proposed. 

According to the report, section 2254 was preserved in toto and then 
we inserted an “a” to that proposal and then this is the full purport 
of the bill. 

Judge Puiures. Yes, I understand. 

Mr. Wituis. What I asked you was whether I was correct that, 
whereas, the Smith bill retained all the language of 2254 and added 
a subsection (b), that whether I was not correct in saying that this 
new proposal would rephrase present law. I think that is what it 
does. It reads: 

Section 2254 of title 28, United States Code, is amended (a) by amending the 
eatch line of the section to read as follows “State custody remedies in Federal 
courts, three-judge court required for hearing” in place of “State custody rem. 
edies in State courts.” 
and then apparently the current law in full in section 2254 is reworded, 

Judge Puituies. If you will turn to page 5, you i ee we insert 
them as (c) and (d). 

Mr. Wixuts. Apparently I am wrong. You do retain the entire 
language of 2254? 

Judge Puiuurps. Yes, sir. I know we intended to and I am sure we 
did. 

Mr. Wits. Upon reflection, I think that language is retained. 

Judge PHinuies. It may have been misleading because we changed 
(c) and (d) but they are retained. 

Mr. Cramer. In addition, you add to section 2244 in the first section 
of the bill and you add to section 2254 in the second and third section, 

Judge Puiuuipes. We add, we do not take out. 

Mr. Wits. I think on page 5 of the bill what I have just said is 
clarified because the original section 2254 subsections are designated 
(c) and (d). Iunderstand now. 

Judge Pumurpes. I thank you gentlemen for your patient hearing. 

Mr. Wituis. Are there questions / 

Mr. Linnsay. Judge Phillips, I have one short question. On page 
2 of H.R. 6742, line 15, the words there, “facts actually adjudicated 
by the Supreme Court”—what do they mean ? 

Judge Puiuures. That means something that ng J found . a fact 
or decided as a question of law. The difficulty has been that the 
prisoners after they have gotten through the Supreme Chand and 
lost, go back and raise the same question over again in habeas corpus, 
which is, of course, an abuse. 

We do not say they are bound by what the Supreme Court might 
have decided, which is the full scope of res judicata, but we say if the 
Supreme Court decided or if there was a matter that you could have 
presented on your record or brought on your record, if you did not 
do it, you are out. 

Mr. Lrnpsay. Suppose the Supreme Court denies certiorari. 

Judge Puuu.res. That would not apply. It is only when they take 
it and decide. 
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Mr. Lisonatt. I notice you cut off the right of appeal from the 
entry of theses three judges sitting en bane bec ‘ause your wording is 
inclusive of the Supreme C ourt justices. 

Judge Puivures. It isa limited review of certiorari. 

Mr. Linonati. Could you give me a little background of whether 
or not this change was sought because of the attitudes of certain 
district judges sitting who entertain these writs ¢ 

Judge Purmurmps. No; there were two reasons I think which 
prompted the restudy. One was the fact that for practical pur- 
poses relief on habeas corpus under the Parker bill could only be 
obtained in the Supreme Court of the United States. 

The second one was that it would swamp the Supreme Court with 
work, and, third, that the Supreme Court is not situated so it can 
hear contested applic ations on evidence, hear witnesses, in a habeas 
corpus procecuing. ‘Those three things induced a restudy and recon- 
sideration. 

Further answering your questi on, we do not give the right of ap- 
peal from the three-judge decision and the reason is that. we feel the 
prisoner has then had what amounts practically to a review the same 
as if by a Court of Appeals, it is a three judge court, one cireuit 
judge, we thought in order to expedite these cases they should get 
review by certiorari or not at all. 

Mr. Lisonari. Did you provide an open avenue for new evidence or 
new data that might ‘deve lop after incarceration so that they could 
come in ohn some Beene before the district. court to review, say, 
for instance, in cases of perjury that were confessed to after the 
person wis incarcerated for some period ¢ ¢ 

Judge Puttirps. I think we do. We provide that they may set up 
a new fact in their second cadinalion, If they have a good excuse 
for not. having put it up before or if it occurred afterward or if they 
had ho knowledge of it or som ignorant person without counsel, the 


court would then permit that new fact to be brought in. But the 
purpose is to try to gel them to bi ing’ In ever ything the y have at once 
and have it over with. There has been a lot of abuse. 

I can recall three cases of Federal court prisoners that have come 
to the court of appeal in my cireuit by the same man, same petition, 
same old facts, just repeat, repeat, repeat, We have to top and look 
at original papers because he cannot have them printed, go through 
them all. We find the same old story, nothing new. There is no way 
to stop him. 

We ire trying to bring these things to a reasonable end and at the 


same time safeguard constitutional rights of prisoners. 

Mr. Linonati. Do you not find also that when a notorious case 
comes before the Sat court that in that area more writs come out 
of the penitentia 

Judge PHILLIPs. y do not believe I follow you. 

Mr. Lreonatt. Where a notorious case is brought to the district 
court, cloes that stimulate the filing of writs of habeas corpus for this 
purpose out of institutions within the State ? 

Judge Puitiies. You mean that it stirs up the prisoners. Yes, I 
think it does. With all due respect, 1 think some decisions of the 
Supreme Court have greatly e nour: aged it. 

Mr. Wituts. Especially when the application is sustained. 
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Judge Puinuirs. Yes. 

Mr. Linonatt. Thank you, Judge. 

Mr. Wiuuts. Do you have H.R. 6742 before you, Judge? 

Judge Puturps. Yes, I have. 

Mr. Wiuuis. Turn to page 3, line 23. I take it that capital B 
should be a small (b), should it not? I am quite sure that is so. 

Judge Puiures. I rather think it should. 

Mr. Wriuis. I think in the draft bill it was a small (b). 


Judge Puixures. I think it was a small (b) as we sent it over, J | 


have it here. 

Mr. Wituts. Yes. Finally, as I understand the styling, with see- 
tion 2254 of title 28 before you, the amendments proposed on page 3 
of H.R. 6742 would be thus. 

The first paragraph would become subparagraph (a), then the 
second paragraph would become subparagraph (b); then the first 
paragraph of existing law would become paragraph (c) and the last 
par agraph of existing law would become paragraph (d). 

Judge PHILLIPs. That is correct. In other words, present 2254 ig 
retained but it is put in by paragraphs (c) and (d). 

Mr. Wiuuis. There is much misunderstanding about this legislation 
and I want to ask this question. Undcer existing law section 2254 
of title 28, there has always been an effort to bring about order and 
not abuse of the writ. In other words, we have always had limitations 
to the right to a writ in that we prevent repetitious applications, 
That has always been the policy under existing law; is that not right! 

Judge Priuitps. Yes. 

Mr. Wits. ‘That has always been so. 

Judge Puitiies. In my experience it has. 

Mr. Wiru1s. Would you say that this bill is aimed at or would re- 
sult in curbing the right to the great writ on a meritorious case? 

Judge Pumutes. I do not think it would curb it, but I think it would 
prevent a repetitious proceeding or prevent an attempt to relitigate 
in a Federal district court what the Supreme Court of the United 
States has decided. 

Mr. Lirmonatt. We all agree this would disturb the right. I do not 
say it would ee it, but it would actually disturb the right. 

Mr. Wiiits. I do not want my interpretation to be accepted as cor- 
rect if it is not so. Here is an opportunity. Ask him under his expe- 
rience what it would do. 

Mr. Lisonatt. May I ask this. We understand your problem and 
we are for solving it where there is vexatious and constant filing of 
writs of habeas corpus by persons without any conformity to the rules 
relative to evidence or a new standard of approach to the question 
legally. Do you not feel that in setting up these three judges and 
the predetermination of whether the writ should issue, which has 
never been done before, the writ of itself in its presentment being a 
preferential and original writ and must be honored immediately; do 
you not think that abrogates the right to an immediate hearing on 
the writ ? 

Judge Prius. [ do not think that changes present. practice. 

Mr. Wiiuts. Will you please elaborate on that. I believe what 
you are about to say is my understanding. It does not reach the point 
of his question? Will you explain that? 
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Judge Piritiirs. The present practice when an application for writ 
of habeas corpus goes to a Federal district judge, he first looks at the 
applic ation. If on, the face of it it is obv iously without merit, he dis- 
misses the application. 

Mr. Linonati. You mean not as to form but as to prima facie pre- 
sentment; is that right / 

Judge Puitiirs. Sometimes on the face of the writ it might look as 
though there would be a question. He will send for State court origi- 
nal records, which will show a statement in here that just is not true, 
or he may ask the prisoner to come in. I know my associate on the 
committee, Judge Swygert, sometimes has the prisoner come in to let 
him tell his story. He finds out the fellow is sincere but is misguided 
and really has no substance. ‘They get rid of it, sometimes issfe an 
order to show cause. This provides for that, but that is nothing more 
than what is done from day to day. 

Mr. Linonatt. In the practice. 

Mr. Witiis. At what point does a three-judge court come into play ? 

Judge Puintirs. When the Federal district judge says there is a 
real basis for inquiry v here, he issues the writ and then the three judges 
decide the merits of the application. 

Mr. Wituts. In other words, when a district judge or circuit judge 
or Justice of the Supreme Court, upon application of the pleadings, 
decides to issue a rule to show cause, then at that point the three-judge 
court is assembled / 

Judge Pritiirs. He may as a rule show cause without the three- 
judge court, which is to get material in to find out the facts. If upon 
that preliminary inquiry he decides there is a basis, then he issues a 
writ and then the three-judge court comes in. 

Mr. Wituts. To try the writ? 

Judge Prius. To decide the primary question of whether the 
prisoner is entitled to be released because he has been denied Federal 
constitutional rights. 

Mr. Winuis. At that point is where the present proposal differs 
from the original bill? 

Judge Pritts. Yes. 

Mr. Wiis. It would have required the disposal to be made by the 
Supreme Court instead of a three-judge court? 

Judge Printius. That is right. I think that is the substance of it. 

Mr. Winxis. And in effect, Judge, if I may put it this way, is not 
the new proposal on the side of the ap plicant, rather favorable to 
him in the sense that it is hoped that the three-judge court may give 
more time to the consideration of the proposition than the Supreme 
Court, which has charge of all the certiorari applications ? 

Judge Pritus. Mr. Chairman, that is an accurate statement with 
this added fact. The Supreme Court just cannot hear that kind of a 
case. So it is heard by a court of first instance set up to hear litigated 

‘ases, which we think is practical. 

Mr. Cramer. In effect this will actually give the party bringing the 
habeas corpus a much better opportunity to have the merits of his 
case determined, will it not? 

Judge Priups. I think so. His witnesses are there as a rule. 
The thing happened there, just like 2255, we send them back to where 
the trial was because it is more readily determined there. I do not 
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think the prisoner is going to suffer under this bill. I do not belieye 
the State under this bill will have any just cause for complaint because 
it gives a speedy three-judge hearing, shortens time for review, 
applies res judicata in a reasonable way, which the Parker bill did 
not do. 

Mr. Cramer. As I understand it, State court justices objected prin- 
cipally to the fact that a single judge was making determination on 
an issue decided by a dual- judge court in the State system. 

Judge Puiuies. That is right. 

Mr. Cramer. And you feel this three- judge hearing method over. 
comes that objec tion é 

Judge Pures. I think it does. After all, it is a Federal question, 
It & pro erly within the jurisdic tion of some Federal court to decide 
it. I think a three-judge Federal court, if it does find the constite. 
tional right has been taken away, is fair tothe States. I think a better 
job will be done in a Federal three- judge court than the Supreme Court 
because the Supreme Court will have to refer it. That will not meet 
the objection of the State because if it is referred to or transferred to 
a district court, one man would practic ally decide it. I think we haye 
really done a job. We are alw: ays proud of our own work, I suppose, 

Mr. Cramer. He would still have right of appe al to the Supreme 
Court from the three-judge ruling by another proceeding ¢ 

Judge Prius. He could ap ply for certiorari only. 

Mr. Bric KFIELD. When preliminary application for the writ is made 
and entertained by this one judge let. us suppose it 1s denied—what 
remedy does the applic ant then have? 

Judge Pui.irs. He can apply for a certificate of probable cause and 
appeal to the court of appeals. If he loses there, he can go to the 
Supreme Court of the United States on application for certiorari. 

Mr. Wiuts. That is under what section, what provision of the code! 
I am familiar with it, but I want the section right there. We talk 
about a situation where the lower district Judge or any judge to whom 
the ap phicat ion is made denies issuance of a rule to show cause. Then 
you say he has a right to pursue additional rights under what section! 

Judge Pr HiLLirs. If} it 1s de nl ied by a single district judge, he has the 


same righ its he has under 2255 of the present law, which Is an ippeal, 
but he must have certificate of probable cause. ‘That is not « hanged, 


I think it is quite clear it is not changed, upon analysis. 

If there is a three-judge decision, then it is certiorari. 

Mr. Lanpsay. If he does not get a certificate of probable cause, he has 
no appeal / 

Judge Poitiers. Then he can go to the court of appeals and ask them 
to determine whether he has probable cause. ‘The Supreme Court has 
said he is entitled to counsel at that hearing. That is a case from New 
York. He is not cut off arbitrarily. 

Mr. Witxts. I am quite sure we had hearings and I think we passed 
the bill modifying 2298 recently. 


Mr. Linonati. We did. 


: ont 
Judge Puitures. I made a statement in support of the Parker bill, | 


I was on the committee that drafted it. If there was a mistake, I 
am party to it. 

Mr. Wiis. As a matter of fact, so that this record will be clear, 
this proposal bore the approval of the Judicial Conference and also 
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of the Departme nt of Justice. I am making the statement because 
the letter of the Attorney General is shown at page 5 of the record 
on the prec eding bill. ; 

Judge Prius. Yes, I am quite sure, but the Department. of 
Justice has changed its mind, the present Department. 

Mr. Wituts. In other words, it favors this new approach 

Judge Primus. Yes, I think it does. 

Mr. Wirus. That is what I meant to indicate. 

Judge Privurs, I think it favors the new approach. I am in- 
formed that the Attorney General so told the Chief Justice. 

Mr. Wiis. That is my understanding. 

Mr. Bratcxrieip. When this original application for writ is made 
to either a district judge or circuit judge or Supreme Court Justice, 
and the judge makes the determination, what is the standard that 
the judge uses’ Is it the present two subs ections of 22547 What 
guides the judge in m: aking his determination ? 

Judge Privuips. If it is the first applic ation that is made, whether 
or not on the face of the pape rs, any records he brings in, anything 
he ascertains from the prisoner himself, it presents a substantial 
question of whether or not he has been denied a Federal] right which 
woul | Vv itiate his conviction in the State court. 

Mr. BrickrizLp., Suppose he has raised that question in the State 
court. My point is, we are still leaving 2254 on the books, we are 
just redesignating it (vc) and (d). 

They have very narrow provisions. They say that an application 
must meet certain tests. If the prisone r has not exhausted his State 
remedies or if he had an op portunity to raise them and he did not, then 
the application, I suppose, would be denied automatically. 

Judge Puimirs. That is right. I thought you had reference to 
what he would do looking at the application from the standpoint of 
whether there was merit. Of course, he is circumscribed by the pres- 
ent statute. 

Mr. Brickrretp. Suppose the judge thinks the application has 
merit but that oe que stion was not properly raised. In other words, 
he decides this should have been raised on appet al from the convic 
tion. Although it has merit, it should have been raised at that 
point. 

Judge Prius. It should have been raised by the prisoner in the 
State court ? 

Mr. Brickrietp. Yes, but it has merit. 

Judge Puitiips. Within the limits of 2253 

Mr. Wits. 2254. 

Judge Prius. 2254—if he is not out on that, he would grant the 
writ if he thought there was a substantial question. 

Mr. Brickrievp. If 2254 contains a bar, then the application would 
probably be denied ? 

Judge Pritts. Yes; I think so, because his remedy then is by 
certiorari. 

Mr. Lironartt. I thought he amended the provision as to the Fed- 
eral constitutional question, did he not? Did you not have an amend- 
ment, Judge, on line 22, page 3? I thought you referred to that to 
liberalize this question, the substantial Federal constitutional ques- 
tion. 
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Judge Pups. I suggested an amendment, but I do not believe it 
changes the substance. 

Mr. Wiuu1s. He is talking about your change of the language on 
line 21, page 3, which now refers to a substanti: ial constitutional ques- 
tion, but you enlarged that. 

Judge Puitutrs. I suggested the phraseology of the present law, 
I do not believe in fact it does enlarge it, Mr. Chairman, but questions 
have been raised by interested persons, and I thought it would meet | 
an objection which I do not think is well founded but which may 
have disturbed some penple, 

Mr. Linpsay. Judge Phillips, it is my understanding, however, that, 
on the point raised by Mr. Libonati, there has developed a body of 

sase law which has interpreted very broadly the restrictions in 2254, 
namely, absence of available State corrective processes or circum- 
stances rendering such processes ineffective. 

In other words, the requirement that State processes must be ex- 
hausted unless there are circumstances present that make it impossible 
to exhaust State processes has been interpreted quite broadly in recent 
cases, has it not? 

Judge Puituies. Against the prisoner? 

Mr. Linpsay. The other way. 

Judge Pumps. I think they have. 

Mr. Linpsay. There is no reason to be concerned about the present 
language in 2254, which remains unchanged. 

Judge Puiiuirs. I am quite sure no prisoner goes into a Federal 
court with a real substantial question but what he can get a hearing 
if he could not have raised it in the State court. 

Mr. Linpsay. I do not know how you correct this, but I suppose 
we still have the problem of a State prisoner who has exhausted his 
remedies through the State system, goes up to the Supreme Court, 
assume certiorari was denied, then he finds that a point of law was 
not raised or that he was not adequately represented or something, 
and he has to go back through the habeas corpus processes in the 
State system all over again. 

Judge Puitures. That is right. 

Mr. Linpsay. He has to go right through that same channel. As 
a practical matter, in most cases the State courts 

Judge Puitiies. You mean he has to go back to the State court! 

Mr. Linpsay. Yes. In other words, if there is a habeas corpus 
proceeding that might be available in the State system, he has to go 
through that channel before he can come into the Federal court. 

Judge Pures. I think that is true. I think that is present law, 
but the disposition of the Supreme Court and of the lower Federal 
courts has been to grant a man a hearing if he has a real substantial 
question. But there are only about four in a hundred tht amount to 
anything. Those are heard. But the whole trouble is just the repeat, 
repeat, repeat, long delays in execution of State court matters. 

We had a case where a Federal district judge in our court dis- 
charged two men sentenced to death. We heard the case in 10 days 
on the original record. We reversed the judge, said the man should 
be sent back to the State authorities. He applied for certiorari. 
Effort was made to get a stay by the petitioners among several of the 
justices, all denied the st: ay. Finally, one justice granted the stay. 
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That petition for certiorari, which came before us, 10 days after the 
district judge decided it, it laid in the Supreme Court from the sum- 
mer of one year until May of the next year. Those kinds of things, 
of course, justify complaint on the part of the State courts and State 
people. I have great sympathy for their complaint. I am trying to 
find a reasonable and practical and workable remedy. 

Mr. Wituts. Thank you very much, Judge. We are extremely 
grateful to you. 

Judge Pumups. Judge Swygert is here. He is one of the com- 
mittee. If you would hear him, I think he could probably add much 
to what I have said. 

Mr. Wiuis. We have him listed and we will be delighted to hear 
from Judge Swygert, chief judge of the northern district of Indiana, 
seventh circuit. 


STATEMENT OF JUDGE LUTHER M. SWYGERT, CHIEF JUDGE, 
NORTHERN DISTRICT OF INDIANA, SEVENTH CIRCUIT 


Judge Swycerr. My name is Luther M. Swygert, judge in the 
northern district of Indiana. 

As Judge Phillips has said, I am a member of the Committee on 
Habeas Corpus, which has recently been active, formulated recently, 
and also has drafted what is now, as I understand, House bill 6742. 

I have no formal statement to file, but I would like to reiterate 
and support what Judge Phillips has said, and to urge the enactment 
of House bill 6742. 

I think I am repeating in effect, at least, what Judge Phillips has 
said——-we think that the committee felt, and that was our objective 
in attempting to draft this new bill 

Mr. Wituis. Was that report dissented to or was it unanimous? 

Judge Swycerr. It was unanimous. I am not a member of the 
Judicial Conference but it is my understanding it was unanimously 
adopted and recommended by the Judicial Conference itself, so that 
it has the full support not only of the committee but also the Judicial 
Conference. 

Our objective and what we thought we did by evolving this new 
proposed bill was to meet the objections which had been raised, various 
objections—and I might allude to those in a moment—to the former 
bill, the Parker bill, now H.R. 3216 and which was H.R. 8361 in the 
last Congress. 

At the same time we tried to retain essentially the objectives of 
the former bill. I do not say we retained those objectives literally - 
but we did in the sense that the objectives that were attempted to be 
reached and the purposes to be attained by that bill. At the same 
time we attempted to eliminate most of the objections which had been 
raised to the other bill. 

I think the objections have been alluded to already. One was the 
apprehension that there would be a tremendous increase of work in 
Supreme Court if H.R. 3216 were to become law; that it would not 
really decrease litigation in the Federal District Courts, because many 
prisoners would attempt, I think, to allege all the conditions specified 
in the bill, so that the district judge would not only have to entertain 
these applications under the Parker bill but he would have to decide 
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some very perplexing questions, that is, whether or not the constitu- 
tional question had ever been determined in the State courts, and, 
whether or not he had ever had an opportunity to present it and 
which opportunity he had waived. The district judge would not only 
have to entertain many applications but he would have to entertain 
them at this level of procedure rather than as to whether there was 
merit in the application. 

Mr. Wututs. Then, too, as I followed Judge Phillips’ statement, 
upon application for relief from - decision of the lower judge, upon 
reaching the Supreme Court, if it was a doubt ful case the Supreme 
Court might have to remand the thing to a lower court or to a master 
and it might lend itself to additional delays. 

Judge Swycerr. That is right. The bill, too, did not lay down 
these restrictions as far as the Supreme Court was concerned. It 
mentioned a Supreme Court Justice but not the Supreme Court, so 
there could be original petitions to the Supreme Court which might 
have to be delat with by a reference procedure if there were a num- 
ber of them. 

Then I think there was a view, also, which at least to me has logie, 
and it is prevalent among the committee, that thi re Was a real ques- 
tion as to whether or not H.R. 3216 made it virtually impossible to 
allow access in the Federal courts, other than in the Supreme Court 
for a test of the merits, and whether most litigation would be on the 
question of procedure, that is whether or not the applicant had his day 
in court in the State court or could have had it, or still could have it, 
Most of the litig ration would be in that area. 

Those were the objections. 

J think the objectives were To eliminate \ hat eemed to be an objee- 
tion from the State governments that a single clistriet judge would 
pass on habeas corpus matters, a matter that might have been, could 
have been or had been decided by a State court, including the State 
supreme court. 

We attempted to meet that by the three judge method which did have 
a pattern already under present law in cases where State statutes are 


attacked. A three-judge court is empowered to decide constit tional 
questions when State stautes are under attack. 

In habeas corpus a State procedure is under attack, so that in those 
cases where there is merit the three judge court would be cons ituted 
to pass on it rather than a single district judge, which was a rather 
emphatic objection made by the various State governments, including 


the Conference of Chief Justices. 

The other question was the question of delay. We felt that this 
bill woul l perh: ipse ven meet bette - the questions of del: ay, and | think 
the prob lem of de ‘lay is defined prince ipally to capital cases. 

The other cases are not a problem. A man is in jail and at least 
from the State government’s st: indpoint t the question of delay might 
not exist. W ith regard to the question of delay on the part of the 
State, I think we met that by bypassing, in a sense, the court of appeals 
and making the only provision for appeal to the Supreme C ourt within 
30 days after the three-judge court has ruled. 

Mr. Livonatr. In the area of a writ of habeas corpus filed by an in- 
dividual who has had a hearing before a hearing officer on immigration, 
where the record is very loose and probably in many instances false, in 
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that some hearing officers make up the record and leave out certain 
testimony, and so forth, and then sends up a record which you would 
read in the district court to determine whether or not you should issue 
a writ, if he wants to make it so it isa self-serving record, have you had 
any discussions relative to that type of case ¢ 

Judge Swycerr. Not at our committee, Congressman, I believe our 
area of discussion and inquiry was confined. to State prisoners in 
custody by virtue of State court and judgments and criminal convic- 
tions. We did not make inquiry or take into consideration the question 
of habeas corpus as it had to do other than with State convicted 
prisoners. 

Mr. Cramer. You touched on what I think is a significant point in 
favor of this legislation, and that is on delay in these habeas corpus 
eases, so far as the rights of the prisoner is concerned other than in 

vapital cases, it will expedite these matters. This actually serves his 
purposes as well as expedition of court action por poses. 

Judge Swycerr. That is right. It gives both the State and pris- 
oner an opportunity to proceed e xpeditiously and not have to go to the 
court of appeals if there is action by the three-judge court. 

One way or the other the writ of certiorari has to be applied for 
within 30 days. 

Mr. Linpsay. The presentations of Judge Phillips and Judge 
Swygert have been very helpful to me. I am very appreciative of 
them. 

Mr. Wituts. Thank you very much, Judge. 

We have other witnesses on our agenda but they are to be heard 
Monday at 10:30. 

(The record will be kept open for a week for the submission of 
additional statements. ) 

Mr. Wiis. This hearing will be adjourned until Monday at 10: 

Gentlemen, thank you very much. We will now go into exec aes 
session on another matter 

(Hearing adjourned at 12:25 p.m.) 


STATEMENT OF BAsiIL L. WHITENER, MEMBER OF CONGRESS, 11TH DISTRICT, 
NORTH CAROLINA 


Mr. Chairman and members of the committee, on January 12, 1959, I introduced 
H.R. 2269, which is identical to H.R. 3216 introduced by Mr. Smith of Virginia on 
January 22, 1999, and H.R. 4958, introduc ed by Mr. Willis of Louisiana on Febru- 
ary 24, 1959. 

H.R. 6742 was introduced by our distinguished chairman, Mr. Celler, of New 
York, on April 28, 1959. The latter bill varies in one important aspect from the 
above referred to bills. 

I am appreciative of the opportunity to express my views on this legislation 
which is now being considered by your subcommittee. It is my hope that the 
language of H.R. 2269 will be favorably acted upon by the subcommittee and the 
full Committee on the Judiciary. 

This legislative approach to a very serious problem in the administration of 
justice is not new to the committee. In the 84th Congress a bill, H.R. 5649, 
dealing with this problem was favorably considered by the Committee on the 
Judiciary and passed the House. The same action was taken on H.R. 8361 in the 
85th Congress. It is appropriate, I think, to refer the committee to Report No. 
1200, S4th Congress, which accompanied H.R. 5649, and Report No. 12938, 85th 
Congress, which accompanied H.R. 8361. 

This legislation has the approval of the Judicial Conference of the United 
States, the Conference of Chief Justices of the several States, the Association of 
State Attorneys General, and the section on judicial administration of the Amer- 
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ican Bar Association. The United States Department of Justice has heretofore 
given its support and approval to this legislation. 

At the outset, I would like to point out that the important safeguard provided 
by the availability of writs of habeas corpus should never be taken away from 
the people of our country. The legislation now before this committee would not 
in any way impinge upon the availability of the writ to our citizens. Rather, it 
would serve to bring order out of the chaos which has developed as a result of a 
procedural hodgepodge which has been created in this field. 

Prior to the decision in Brown vy. Allen, 344 U.S. 443, it was generally accepted 
by members of the legal profession that a prisoner should exhaust State court 
remedies before proceeding in the Federal courts on a writ of habeas corpus. It 
was the further opinion that once the highest appellate court of the State had 
decided adversely to the claim of the petitioner, the petitioner would then resort 
to the U.S. Supreme Court for relief. Under the situation which now exists, even 
though the petitioner has been denied the relief sought by the highest court of his 
State and the U.S. Supreme Court, he can stay the wheels of justice by applying 
for a writ before a district Federal judge. This to me is not an orderly process, 

The provisions of H.R. 2269 simply provide that no Federal judge shall en- 
tertain an application for a writ of habeas corpus filed by a State prisoner 
except one which presents a substantial Federal constitutional question (1) 
which was not theretofore raised and determined, (2) where no fair or ade 
quate opportunity has been given theretofore to raise and have the same deter- 
mined, and (3) which cannot thereafter be raised in a State court in a manner 
which is subject to review by the Supreme Court of the United States on a writ 
of certiorari. It further limits the jurisdiction of a review of the State court 
order denying habeas corpus to the Supreme Court of the United States and 
provides that a petition for a writ of certiorari to the Supreme Court shall 
be filed within 30 days after the entry of the State order. 

The bill introduced by Mr. Celler (H.R. 6742) would not go as far in eliminat- 
ing the circuity now being experienced as would the provisions of H.R. 2269 
introduced by me. The Celler bill would require the impaneling of a three-judge 
Federal court consisting of at least one circuit judge. This would only eliminate 
one step in the existing disorderly procedure, to wit, the hearing before a district 
judge. In my judgement the Celler bill fails to meet the need for procedural 
remedy now confronting us. 

In conclusion, I suggest that the proposed statute, H.R. 2269, will eliminate 
the abuses which have arisen in the past. It will, at the same time, preserve 
the right of a prisoner to apply to the Federal courts for relief in those ex- 
ceptional cases where adequate relief cannot be had in the State courts. Fur- 
ther, it will prevent the review of State court decisions by Federal courts other 
than the Supreme Court in this abused field of litigation. 

I do not believe that the Constitution contemplates that writs of habeas 
corpus should be used by lower Federal courts to review actions of State courts, 
nor do I believe it was contemplated that the Supreme Court would engage 
in the review of State decisions not involving Federal questions. 

It has been pointed out by some of the leading jurists of our country that 
the procedures followed as a result of the Brown vy. Allen case are not neces- 
sary to preserve the constitutional rights of individuals nor do they serve any 
useful purpose in the administration of justice. 

Enactment of H.R. 2269 will have many salutary effects, including the 
following: 

(1) It will eliminate the present confusion in State criminal procedure; 

(2) It will restore the proper balance between the Federal and State courts; 

(3) It will bring about a saving of needless expense by the States in the en- 
forcement of their criminal law ; 

(4) It will remove a great burden now experienced by the Federal district 
courts from needless and expensive proceedings brought in connection with 
State criminal prosecutions. 

I, therefore, respectfully urge the immediate approval of H.R. 2269. 
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MONDAY, MAY 11, 1959 


House or REPRESENTATIVES, 
SUBCOMMITTEE No. 3 OF THE 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:30 a.m., in room 
346, Old House Office Building, Hon. Edwin E. Willis (chairman of 
the subcommittee) presiding. 

Present: Representatives Willis (presiding), Tuck, Libonati, Cra- 
mer, and Lindsay. 

Also present : Cyril F. Brickfield, counsel. 

Mr. Wituis. The subcommittee will please come to order. Werwill 
resume hearings this morning on the several bills mentioned at the 
earlier hearings last week with reference to applications for writs of 
habeas corpus by persons in custody pursuant to the judgment of 
State courts. 

I think the first witness on the agenda this morning is Mr. Louis 
Pollak of the Yale Law School. We are glad to have you, Mr. Pollak. 


STATEMENT OF LOUIS H. POLLAK, ASSOCIATE PROFESSOR OF LAW, 
YALE LAW SCHOOL 


Mr. Potitak. Mr. Chairman and gentlemen of the subcommittee, I 
am Louis HH. Pollak, of New Haven, Conn. I am associate professor of 
law at Yale Law School, and I am a member of the New York and Con- 
necticut bars. 

I appear here today on behalf of the National Association for the 
Advancement of Colored People, to give the views of the NAACP on 
the several bills pending before this committee relating to the jurisdic- 
tion of the Federal courts to entertain applications for habeas corpus 
by persons in custody pursuant to the judgment of a State court. 

I want to emphasize that the bills with which we are presently 
concerned relate solely to the jurisdiction of Federal courts to enter- 
tain applications by those in custody under the order of State courts. 
None of the proposals, of course, affects the jurisdiction of Federal 
courts with respect to those under Federal detention in any form. 

My remarks are primarily directed to the several bills, H.R. 2269, 
H.R. 3216, and H.R. 4958, which are identical, and which repreduce 
longstanding proposals to curtail the existing Federal habeas corpus 
jurisdiction for State court prisoners. 

I should like to say at the outset—and I will revert to this la‘ er— 
that I do welcome this opportunity to express the views of the 
NAACP with respect to the new proposal which the Judicial Confer- 
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ence has prepared and which is before you as H.R. 6742. I understand 
Judge Phillips addressed himself to this bill on Frid: ay, and though 
I have not seen the text of his testimony, I underst: ind that he ex 
plained in full its purposes as the Judical Conference saw them and 
the reasons the Judicial Conference had in abandoning its initial 
support of the proposals reflected in H.R. 2269, H.R. : 3216, and H.R. 
4958, and preparing the new bill, H.R. 6742 now before you. 

The sum and substance of the NAACP’s position is that we do 


not think that the criticisms which have been directed at the existing | 


system are, on the whole, justified criticisms. We think the system 
works well and that the criticisms, in general, reflect perhi ips not full 
analysis of what the existing procedural picture and statistical picture 
means, and I will try to develop that in a moment. 

We think to the extent there is real dissatisfaction with the pres. 
ent habeas corpus procedures, we would certainly welcome the new 
Judicial Conference bill, H.R. 6742. In particular, we think that 
the proposal by the Judicial Conference to have habeas corpus hear- 
ings conducted by three-judge courts is a proposal which should go 
far to meet what I think is a perfectly understandable view of State 
judges that it is unfortunate to have single Federal district judges in 
effect reviewing the determinations of State supreme court judges, 

T mention this as an anxiety on the part of State officials and State 
Judges, which is frequently expressed, which does not happen to upset 
me—maybe it would upset me more if I were a State supreme court 
judge instead of just a law teacher—I think it is an understandable 
sentiment, and to the extent the proposal meets the concern by insti- 
tuting a three-judge Federal court with a circuit judge partic ‘ipating, 
corresponding to the system we are familiar with in the enjoining of 
State administrative orders, this seems to be a good proposal. I have 
a slight reservation I will refer to later. 

To the extent this committee is now concerned with the very seri- 
ous new proposal put forward by the Judicial Conference, if this 
committee feels that new legislation is in order, I want to associate 
the NAACP with this proposal. I may add that I have discussed 
this proposal, not in detail but in substance, with Mr. Thurgood Mar- 
shall. He is unable to be here, much to his regret, today. He did 
want to have the opportunity of giving his views in person to this 
committee, but he is kept in New York by a prior obligation to address 
the commencement exercises of the New York Police Academy. Not 
wanting to disappoint them, he asked me to communicate to you gen- 
tleman his view, like mine, that the new Judicial Conference proposal 
is an appropriate one if legislation seems to be in order 

Let me go back to the older proposals reflected in H.R. 2269, H.R, 
3216, and H.R. 4958, to make as clear as I can what the objections— 
and they are strong ones what the objections are which the NAACP 
entertains. 

These bills, as I think you gentlemen know, are copies of TLR. 
8361, which failed of adoption in the 85th Congr was passed by 
the House but did not reach the Senate floor. 

Mr. Winuts. It was reported oul by the Senate Judiciary Com- 
mittee. 

Mr. Potnak. You are correct that it was reported out by the Sen- 
nate Judiciary Committee and, as I recall, in the very last few days 
of the session was one of the bills which did not reach the floor. 














HABEAS CORPUS 29 


That bill, in turn, was identical with H.R. 5649 in the 84th Congress 
which had a somewhat similar career. It passed the House but I 
think in that case was not reported out of the Senate Judiciary Com- 
mittee. 

The NAACP was strongly opposed to the original 84th Congress 
proposal and so — before a committee of the House Judiciary 
Committee back in June 1955. Mr. Marshall, who was at the time 
special counse | for the NAAC' P—not as he is now, director of the 
NAACP Legal and Edueational Fund, Inc-—Mr. Marshall then re- 
flected in testimony before a subcommittee of the House Judiciary 
Committee the opposition of the association, which remains substan- 
tially our position. 

Mr. Wituis. I notice on page 2 of your statement the reference to 
Mr. Marshall's previous testimony, which | think is very fair and 
should be accentuated at this point in the interest of all concerned. 
He said : 

We find no special racial significance in the changes here proposed in the 
Federal habeas corpus statute. Certainly there is no threat of racial discrimina- 
tion. 

I think it 1s ugreed that this bill has no racial connotations. T at 
least want to associate myself with Mr. Marshall's statement. 

Mr. Pouiak. T am delighted that you pointed that up because I was 
just about to address myself to that point in trying to state briefly 
what the interest of the NAACP is in such proposal as this, one w ay 
or another. I cannot put more strongly than Mr. Marshall did and as 
you yourself have, Mr. Chairman, that there is no racial taint, no 
racial dime — to this proposal. 

Indeed, I think this is underscored by a statistical fact which I 
should ike to have appear in this record—that if you examine the 
distribution of habeas corpus applications from State prisoners in 
the Federal courts—this is a very rough approximation by me—it 
does not suggest an\ disproportionately large number of applic a- 
tions from Southern States which might be a statistic with which one 
would try to say, well, this is the only escape valve that Negroes 
have, to goto the Federal courts. 

I do not mean that there are not situations in which the NAACP 
would complain of lack of opportunity to get constitutional rights 
vindicated in southern courts, and it might be they would make the 
same complaint about western or northern or eastern courts, but the 
actual statistical fact is that a disproportionately large number of 
habeas corpus applications as against the total popul: ition distribution 
come not from the States embraced by the fifth cireuit but from my 
own circuit, the second circuit, where there are many applications from 
New York and the seventh cireuit, which includes many applications 
from I}linois 

I may again qualify that by saying I do not mean that reflects any 
possi bi lity of poor availability of judicial protection of constitutional 
rights in the States either of New York or Illinois. 

Mr. Linonart. ee they hav: re the Sottde lawvers. 

Mr. Pounak. I ispect wha they have are more sophisticated 
prisoners, who are more alert to know where the Federal courts are 
to be found. 


I certainly want to withdraw any possible suggestion of a geo- 
graphic dimension to this problem. 
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Accordingly, the interest of the NAACP is a general interest, of 
Negroes so that they may live as equal members of our democracy, en- 
joying equal protection of the laws. But this means we are con- 
cerned with any kind of proposal that curtails anybody’s civil rights, 
Curtailing right of habeas corpus is not a proposal directed against 
Negroes, but to the extent it makes it harder for anybody to vindi- 
cate his rights—in the view of the NAACP such a proposal 1s a blow to 
the security of every American, whatever his color, whatever his 
ancestry, whatever his faith. 

Because the writ of habeas corpus has long, I think, been the pro- 
cedural device which separates us from totalitarianism, because it 
enables anyone from the highest to the lowest to call in to question 
the authority which holds him i in custody and make sure it comports 
with the Constitution, any proposal to restrict this kind of procedural 
device is something we have to scrutinize very carefully. 

It was more than a hundred years ago that the Supreme Court said, 
“the great writ of habeas corpus has Deen for centuries esteemed tip 
best and only sufficient defense of human freedom.” It remains that 
today, and I would be very unhappy to see any mitigation of its 
effectiveness. 

In considering the substance of the proposals which I am direet- 
ing my principal opposition to, my only opposition, H.R. 2269, H.R. 
3216, and H.R. 4958, I do not propose to burden you gentlemen with 
any detailed procedural analysis of the effects of the proposals in 
this statement of mine. For those of you who are willing to wade 
through my analysis of the bill in detail, I want to offer you copies 
of an article I wrote on H.R. 5649, as it originally appeared, 

Mr. Wits. It will be received for our files. 

Mr. Potitak. Thank you, Mr. Chairman. I hate to be in the posi- 
tion of seeming to promote its sale and wider distribution—it 1s all 
[I have got. That article also appeared in the much smaller print 
of the Congressional Record last fall. Senator Proxmire, who spent 
a few minutes discussing last year’s proposal, H.R. 8361 in the 85th 
Congress, appended a copy of my article to his remarks and I think 
also incorporated into the Record certain expressions of editorial 
opposition to the proposal from some of the leading newspapers of 
the country. 

At all events, there is the article and I guess it is not appropriate 
for me at this time to endorse the publication in which it appears, 
but I commend it to you as one of our better legal periodicals, dis- 
associating myself as a teacher from its autonomous publication. 

What is the heart of the proposal 4 

Mr. Wiis. You are talking about the former proposal / 

Mr. Pouiak. Yes, the original proposal. I refer to them as one, 
It will make habeas corpus unavailable in the Federal courts—if 
there ever was an opportunity in the State courts or if there still 
remains such opportunity to raise the Federal constitutional issues 
in such a way as to permit the U.S. Supreme Court to review the 
issues directly on certiorari to the highest State court. 

I have to state what I think the present law is to indicate why 
I think this is not an appropriate proposal. It is today the law and 
I may add, in my judgment, it is properly the law, that if a prisoner 
in State custody has a way: of-raising his Federal constitutional 
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claims in the State courts, that is the place he must do it before 
resorting to the Federal district court to file his habeas corpus appli- 
cation. I think this is proper because I think that our State courts 
are generally quite as sensitive as our Federal courts to the demands 
of the Ie dleral Constitution, and I think it is an appropriate element 
of our Federal system, with its overlapping Federal and State juris- 
dictions, that a State’s trial and appellate courts should be the first 
courts to have the opportunity to rectify any injustice that may 
have occurred in the State courts. 

Moreover, it is alre ady the law that after a prisoner loses in the 
State courts, whether he is ap pealing directly from a conviction or 
is, long after conviction, pursuing some St: ite collateral remedy to 
set aside that conviction, he must seek review of the State court 
determination by the U.S. Supreme Court again before he applies 
toa Federal district court for habeas corpus. 

If the Supreme Court grants his petition for certiorari, then we do 
not have to worry about the habeas corpus stage because then the 
prisoner has the opportunity of getting a determination by the highest 
tribunal in the country on his Federal constitutional claims on their 
merits. 

A problem arises if the Supreme Court denies the writ of certiorari, 
as it may do in its discretion. Under present law the prisoner then 
may go to the Federal district court, the nearest Federal district court, 
and present his Federal constitutional claims by way of application 
for habeas corpus. The Federal district court, if it finds that the ap- 
plication is a legally sufficient one, sets forth prima facie deprivation 
of constitutional rights, the Federal district-court must then hold a 
hearing. I will get back later to the fact that the number of cases 
which actually call for a hearing is a mightly slim one, which bears on 
the constant claim that this is a big burden on the time of Federal 
judges—which I doubt that it is. 

If you have the rare case in which a State prisoner presents to the 
Federal courts a case which prima facie sets out a deprivation of Fed- 
eral constitutional rights and then goes to a hearing and the State 
prisoner is successful in proving, for example, denial of counsel or 
that he was convicted on the basis of a coerced confession, to take the 
most. obvious critical deprivations of due process, then the writ of 
habeas corpus is granted. But we all know that does not mean the 
applicant is released from custody. 

Normally it means it is up to the State courts to retry the man under 
fair conditions. If they can do so and get a nents he stays in 
custody until he finishes his proper State sentence. I add that because 
I think it is terribly important to make clear that the notion that Fed- 
eral habeas corpus operates to open wide the prison doors of the eoun- 
try and send lots of people running out to do bad things is not statisti- 
cally a justifiable one. It is hard to be absolutely precise as to how 

many people do get actually free as the end product of Federal habeas 
corpus litigation, but the closest I think that we can come to assessing 
what the statistics are is a study which Justice Frankfurter appended 
to his separate opinion in the celebrated case of Brown v. Allen in 344 
United States 443. The page number of Justice Frankfurter’s sep- 
arate opinion I do not think I have included here. 

Mr. Witis. The record as made up contains that analysis. 
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Mr. Potiak. The statistics Justice Frankfurter summarizes would 
indicate that at least as of that time, which was 1953 or 1954, not more 
than perhaps 1 applicant a year, something like 1 in 500 or 1 in 600 
at the time, actually wound up free. A few more would be ordered re- 
tried and presumably would not ultimately be free. That is, only a 
small fraction of the number retried in State courts would ultim: ately 
be acquitted. 

Mr. Wiis. What do you conclude from that? I think one could 
justifiably conclude that the very fact that so very few wind up with 
complete success—you say 1 out of 500 or 600- might indicate some 
abuse somewhere down the line in that corrective legisl: ation as to pro- 
cedure along the line of the second proposal, we will say. I am not 
married to either one. 

Mr. Poiuaxk. I think I should answer this way. I think the figures 
certainly demonstrate that a very large percentage of the applica- 
tions have no real merit and the best way of testing that is to consider 
the figures which relate to what proportion of the applications get 
to the hearing stage in the sense of how often do the papers set forth 
a claim which a judge feels he ought to look at and hear argument. on, 
get a response from the State on, hear testimony on’ There the 
figures seem to indicate that in half to two-thirds of the cases the cases 
can be disposed of on the papers with nothing further. 

In about another third, again the figures are variable—we are not 
dealing with a large enough number to make a clear statistical break- 
down—the Federal judges felt it important to hear argument, and in 
some cases take testimony. But these so-called hearings, referring 
to Justice Frankfurter’s statistics, rarely amount to needing more 
than an hour or a couple hours to dispose of. 

This seems to me to mean you have perhaps 3 percent of the cases 
which present a real question. This isan expensive kind of justice, but 
we are dealing with the most important rights there are. If you 
wind up with even only | or 2 percent or half a percent of people who 
have been deprived of the most fundamental rights, sent to jail as .° 
result of an absolutely barbarous system, or perhaps sentenced t 
the electric chair, I think it is worth spending what may seem like an 
awful lot of time to vindicate those rights. I think it is especially 
important to note that the time we are concerned with now is the 
time of Federal judges, Federal trial and appellate judges. It seems 
to me to underline the significance of the proposal which you just 
referred to, Mr. Chairman, the proposal of the Judicial Conference 
to make the modification which it suggests. 

The fact that the senior Federal judges have accepted as preferable 
their new proposal, H.R. 6742—that is, preferable to the old propo- 
sal—seems to me to re flect a bal: uneced conclusion by them that even 
if we have to waste, if you will, a lot of time to separate the wheat 
from the chaff, it is worth preserving the substance of the remedy 
for the very few cases that will turn out to be the appropriate ones. 

Mr. Wiuuis. I agree with you. 


Mr. PotiaKx. I welcome your agreement, Mr. Chairman. It seems | 


to me we probably have in the Judicial Conference’s new proposal a 
very estimable _— for a new departure in this field. 

Mr. Wuuis. I want to study it more carefully. I was not ind 
cating that this committee or I would report out any particular bill. 
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I was saying I agree there must be some remedy to take care of meri- 
torlous cases. 

Mr. Potuak. I understand, Mr. Chairman. That is really the point 
of departure that I hoped we would all agree upon. There has to be 
under our constitutional system some place to which you can go ul- 
timately to get satisfaction that Federal cons stitutional claims have 
been explored. 

I may add that I think the longer we have this system it will have 
an essentially therapeutic effect of helping the St: ite courts to eliminate 
even that very small fraction of really disturbing cases. It will be a 
kind of self-liquidating business and ultimately I would expect the 
number of Federal habeas corpus applications may not increase. In- 
deed, it is important to note—I would not claim any statistical rele- 
vance for it—that this last year for the first time there was a decrease 
in the number of applications to the Federal courts for habeas corpus, 
a slight decrease but a decrease, which ts at the time when total num- 
bers of docket filings was increasing in all civil cases and I guess crim- 
inal cases, too, in the Federal courts. Ilabeas corpus applications are 
cataloged as civil cases for these statistical purposes. 

The main point I wanted to make is that the substance of the old 
proposal is to make denial of certiorari by the U.S. Supreme Court a 
bar which would prevent recourse to the Federal district court on 
habeas corpus. 

Mr. Wiuuts. I caught that as the theme of your statement. May 
I say that in that instance I completely disagree with you. We will 
not quarrel about it. No lawyer worth his salt will pretend that a 
denial, as you say, that we re gard denial of certiorari as the same as 
a judgme nt on the merits. I know that is not my appreciation of t!) 
law nor is It my appreciation under the present law nor under the 
old proposals that, “The effect of the present proposal i s to deny access 
to the Fede ral district court when the Supreme Court has denied 
certior: wl. 


That Is comple tely out | the intention of the old proposals. From 
the jud gment o fa sates state court, suppose you apply for certiorar! 
and the Supreme Court denies certiorari. Those proposals did 1 


forbid a later application for writ of habeas corpus. 

Mr. Linonatr. I have been in cases where the Supreme (C‘ourt had 
no precedent established and would deny the writ, although there 
was an equitable reason for granting it. 

Do I make ny elf clear, Mr. Chairman / 

Mr. Winuis. Yes. 

Mr. Linonati. That was in a murder trial, People of the State of 
llinois v. Glover and Durum, where two boys pleaded guilty to murder 
and testified for the State, insuring the conviction of a fence who had 
furnished the revolvers and participated in the plan. These young 
men were sentenced to death after giving that testimony, yet the *y hi acd 
been promised by the prosecutor that if they testified against the fence 
that would be taken into consideration, and he further made the 
statement to them that. he would not consider the death penalty. 

The judge refused to listen to the prosecutor and sentenced them 
to death on the last minute of the last day (Saturday) of the term. 
No motions were made by the defense attorney saving an appeal. 

There is only one case similar to it, in Indiana, where the justices 
of the supreme court stated in a capital case that they would assume 
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jurisdiction, and granted a writ of certiorari, regardless of the ab- 
sence of proper motions. 

In the Illinois case, as friends of the court, we were appointed to 
take it up, Judge Green, Elliodor Libonati, Charles Arado, and 
myself. 

Several of the finest judges who ever sat on the Supreme Court of 
the State of Illinois, knew of no way to grant the appeal, and we 
were refused. 

The granting of a writ of certiorari in itself is not wholly within 
the discretion of the court and the granting of it is based on law and 
precedent, and of itself in a strictly legal interpretive sense, the basis 
for issuing it must be absolute, and it must meet every legal require- 
ment for which the writ was intended in law. 

We must agree that unfortunately the limited area . discretion 
on the part of the court is nil where there is no basis in law for its 
issuance. 

A writ should have elasticity, and sometimes the writ of habeas 
corpus is used to traverse the ground where other writs fail because 
it is based on a constitutional right which is an inherent right given 
by God and not by law. 

Mr. Tuck. It would seem to me there is some basis in law. 

Mr. Lisonatt. The record in the case | referred to was closed with- 
out the saving motion for appeal. The young attorneys had _ not 
saved the records for appeal and therefore the supreme court could 
not under any c ircumstances assume jur isdiction. 

Mr. Winris. And they denied the writ ¢ 

Mr. Tuck. Is there not some method so a record can be made up 
in your State ¢ 

Mr. Lisonati. The time for entering the proper motions in the 
lower court was past. The court was in a new term. The saving 
of the record for appeal was too late. 

Mr. Wiuts. Did he apply for habeas corpus afterward ? 

Mr. Lizonati. No, it would not lie. 

Mr. Pouiak. It certainly does not do so now, Mr. Chairman. I 
think it is vital that we protect the availability of that remedy with- 
out any doubts cast about its availability. 

My interpretation of the old proposal as one which would cut off 
Federal habeas corpus if an application for certiorari were made and 
denied is, to be sure, only an interpretation of language which is 
perhaps susceptible of another inte rpretation, and I cannot tell you 
how pleased I am to learn that in your oe that is not the intent 
of this legislation, and certainly since at least a portion of it bears 
your name I think your construction of it is very persuasive with me. 

Mr. Wuuts. I do not know whether you and I have the same things 
in mind. I am saying as a matter of law I do not see how anyone can 
construe, in any phase of the law, denial of writ of habeas corpus as 
anything more than winding up the issues made in that particular case. 

If, outside of that, the man sentenced pursuant to State judgment 
can in good conscience allege things not in the record or things affeet- 
ing his constitutional right, under any bill he does not have the right 
to open it up. 

Let us take this example: A man is convicted pursuant to State law, 
fights with all the power he can to show he is innocent. He preserves 
all the objections and rights his good lawyer can conceive, 
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On the basis of the record, he takes an appeal to the highest court 
in the State and there he is turned down and applies for a writ to the 
U.S. Supreme Court, and the writ is denied. 

Suppose the next day some third party confesses that he is the 
guilty man? Of course he has the right to apply for a writ under a 
bona fide assertion. 

Mr. Potiaxk. I would certainly agree with that, of course, and I 
am also concerned, and I think we have to be crucially concerned, 
with whether Federal habeas corpus rem: ins available as a way of 
raising the issues which the petitioner has aready tried to raise before 
the U.S. Supreme Court in the application for certiorari, which was 
denied, as distinct from grounds which arise after the denial, such 
as the third-party confession which you just hypothesized, Mr. 
Chairman. 

I had been fearful that the old proposal would in effect extinguish 
the right to go to the Federal district court on habeas corpus to raise 
again ‘the contentions which for whatever reason the Supreme Court 
had refused to review on certiorari, and my assumption that that is 
what the old proposal meant was based on the language which denies 
power to grant habeas cor pus except on a- 


ground which presents a substantial Federal constitutional question which was 
not theretofore raised and determined 


and then I am skipping 


by an order or judgment subject to review by the Supreme Court of the United 
States on writ of certiorari. 

I am sorry, | left out the crucial words about the State court: 
which was not theretofore raised and determined * * * in a proceeding in the 
State court by an order or judgment subject to review by the Supreme Court of 
the United States on writ of certiorari. 

It had been my interpretation of that language, and I thought this 
was the interpretation placed on it by various proponents of ‘the bill 
as they testified before the House Judiciary Committee in 1955, that 
an original State court proceeding, whether on appeal from the 
original conviction or some collateral proceeding in the State courts, 
in which the accused had had an opportunity to raise his issues and 
had raised them and had petitioned for certiorari; this was all he was 
entitled to, because, in the view of those proponents of the bill, it was 
up to the Supreme Court to decide whether it wanted to set aside 
the adverse judgment of the State court. 

Mr. Wiis. Let us take that language and then we can pass on to 
another point. 

Take the very language you just quoted, “which was not theretofore 

raised and determined”—*raised and determined.” 

That means that if the point were raised, it was considered, it was 
judiciously determined under the appellate procedure, you would say 
you have a right to raise and reraise issues which were theretofore 
raised and determined—the point was grasped, it was caught, it was 
an enlightened determination. You would say by a writ of habeas 
corpus one has the right repetitiously to reraise, redetermine those 
same issues ¢ 

Mr. Pottak. My understanding of the word “determine” was a 
determination by the State court. 
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If the Supreme Court denied certiorari, my understanding would be 
that this original proposal would bar redetermination in the Federal 
district court on habeas corpus of those issues which were “deter- 
mined.” 

Mr. Witurs. We are getting on thin ground there. 

Mr. Potiak. Let me make this much clear, Mr. Chairman 

Mr. Wituts. I am talking in generalities now. There may be some 
cases which would modify that rule, but 1 do not know IL agree with 
you that when points have been raised and determined and heard by 
the lower court system, and even by certiorari—certainly on the face 
of it, that should foreclose the case. You may have a right to say 
the Supreme Court did not catch it or this point was not elabor: ated 
on or it was not properly brie fed. ‘There may be exceptions to the 
rule, but you would have to have some finality to issues which have 
been raised and determined on the appellate side of our judicial 
system, 

I think there should be some guideposts to restrain the practice ofa 
convicted person to go before any other court and ask that lower 
Federal judge through a writ of habeas corpus to review the whole 
thing as though that lower Federal judge had appellate jurisdiction, 

That is where we are vetting’ to the tough parts of this whole 
problem. 

Mr. Potitak. Yes, Mr. Chairman. I think we have effectively 
isolated where the ditlerence nh emphasis is between us. 

My concern is with this: 

I think if we pass legislation which adopts as its premise that a 
denial of certiorari by the U.S. Supreme Court reflects a “determina- 
tion” of the Federal constitutional issues which the petitioner for cer- 
tiorari tried to raise, then we will be proceeding on a basis which mis- 
apprehends what the Supreme Court does when it denies certiorari. 

There has, of course, been division within the Supreme Court as 
to what effect lower courts should vive to its denial of certiorari, but 
the majority of the court in Brown v. Allen, to which I referred (344 
U.S. 443), the majority of the Supreme Court joined Justice Frank- 
furter in saying, as the Court has said in many cases of all kinds-—— 

Mr. Wiiuis. That is one of Frankfurter’s pet themes. I think we 
all realize that. 

Mr. Potiak. I think it is a justified theme. 

[ think what is important, Mr. Chairman, is that a m: prpe: of the 
Court agreed with him, that especially in this category of litigation 
you could not interpret a denial of certiorari as reflecting : any kind of 
judgment on the issues because so many of these cases come in the 
crudest kind of form to the Supre me ©€ ‘ourt. that a number of them 
are unavailable on a procedural basis, that the Federal question was 
not raised in timely fashion, or was not presented to the — supreme 
court appropriate sly, or that the State court decided the case on some 
State ground, and there is no w: iy of telling when the Supre me Court 
of the United States simply says, “The petition for writ of certiorari 
is denied” what ground the Supre me Court went on, or, indeed, dif- 
ferent Justices may have gone on different grounds. 

Unless we impose on the Supreme Court of the United States an 
enormous burden of articulating what grounds the denial of certio- 
rari was predicated on, I think we would have to go along with the 
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Court’s own statement that this is not judicial action which you can 
inter pret as re presenting our view on the merits of anything. 

Mr. Lisonatt. It seems this legislation is directed to the question 
of establishing a classification of constitutional rights divided into 
State constitutional rights and Federal constitutional rights. 

In this bill Federal rights are identified and interpreted. 

You say here you have to prove there is a violation of the Federal 
Constitution. There are some States that have provisions in their 
constitutions which are in oppositon to the Federal Constitution. 

Do you feel that if those States which have provisions in their con- 
stitutions which are dissimilar from those of the Federal Constitution, 
that in a procedural way, such as the bill describes, would not be con- 
sidered a violation of Federal constitutional rights / 

Mr. PotiaKk. | certainly would think it was a denial of Federal con- 
stitutional rights, Congressman. 

If there is any doubt as to what I was addressing myself to, let me 
say this: All of the constitutional claims we are here addressing our- 
selves to are claims of denial of Federal constitutional rights, but they 
are claims of a State which has de -prived } you of a Federal constitu- 
tional right as distinguished from the U nited States depriving you of 
a Federal constitutional right. 

In the distinction I made at the beginning of my testimony I was 
only trying to distinguish our case of a State prisoner who is charging 
a violation of the 14th amendment, the due process clause or the equal 
protection clause of the 14th amendment, as opposed to the Federal 
prisoner who would be charging denial of rights under the fifth 
amendment, the fourth amendment, or the other constitutional amend- 
ments which specifically restrict Federal governmental action and do 
not direct themselves to State action. 

Mr. Lisonart. Take it a step further, where a State legislature 
passes an act, its constitutionality is questionable, and the supreme 
court of that State supports the contention of the assembly that it is 
constitutional. 

Would you say then that the person Who appeals under a W rit of 
habeas corpus should be denied rights? Would you say he would 
have no right toa writ / 

Mr. Poutiak. Of course, I think he is entitled toa writ. Tam only 
apprehensive. He is entitled to a writ after he has exhausted what 
ever available remedy he has in the State court and by petition to the 
U.S. Supreme Court. 

Mr. Linonart. Suppose his supreme court is the criminal court 
where he was conv icted, which is so in most of these cases ? It costs 
money to go to the supreme court of any State. It costs over $1,000. 
The record alone costs you over $400 in a 7- or 8-day trial. 

What about. him ? He didn’t exhaust his remedies. He was con- 
victed by a law sustained by the supreme court of his State. Is he 
entitled to a writ under this bill ? 

Mr. WIHILLIs. If there is il potential Fec ral question, of course. 
That is the merit of the bill. 

Mr. Linonati. But he has to exhaust his remedy in the State court. 
He has to show he exhausted his remedies in the supreme court of the 
State before he is entitled to this writ. 

Mr. Wituts. That is the law today. 

Mr. Potiak. Yes. 
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Mr. Lisonarr. Yes, but only to this extent: It specifically states he 
must present a substantial Federal question. ‘There was an amend- 
ment made there. We never had that amendment. What was it? 

Mr. Wiis. “In violation of the Constitution or laws or treaties of 
the United States.” That is the proposal. 

In any event, you visualize the proposal 6742, which would require 
assembling a three-judge court, at the very least, as involving a more 

careful consideration of each case than the application for a writ and 
deseo of it by one justice ? 

Mr. Potiax. I do, Mr. Chairman. 

Mr. Wituts. That is why if there is legislation you would prefer 
6742 ? 

Mr. PotiaKx. Yes, indeed. I think the extra care and balance 
that you can have with three judges considering a case is a very 
substantial form of insurance policy, both for the accused and for the 
State, and I do think that having three judges, one of whom is a 
circuit judge, does go a long way toward meeting this understandable 
feeling. It is a hard thing to have a Federal trial judge essentially 
reviewing a determination of a State supreme court judge. 

I think it is fair both to the State judiciary and Federal judiciary, 
It is no fun being a Federal trial judge sitting alone having to make 
this kind of determination. 

[ think the three-judge proposal comports with many precedents 
we have in considering the validity of State orders. 

[ am extremely gratified that the Federal Judicial Conference has 
really taken the initiative here to reconsider its original position and 
now say, “We think we were probably wrong. This is a better 
proposal.” 

Mr. Wituts. This legislation is the brain child of the Judicial Con- 
ference and not of this committee. 

They came forth with a proposal heretofore, and we went along. 

Now they have restudied the matter and we very deliberately 
avoided action on the former bill in order to consider the new thoughts 
of the Judicial Conference. 

According to the rule of this full committee we might well, follow- 
ing the general practice, simply have reported out the former bill, 
which we do as a practice from one Congress to another, but we very 
deliberately did not do that because we were advised early this year 
that the Judicial Conference was restudying the matter and had 
some new thoughts on the subject. We were very pleased to recon- 
vene and hear further on this. 

We have heard from them. We have heard from you. At least 
the new bill has this advantage which apparently has harmonized 
the views of everyone. 

We just received this morning a letter from the Department of 
Justice, I have not read it and it is many pages long, but it winds up 
thusly : “Subject to this amendment the Department of Justice favors 
the enactment of H.R. 6742. This amendment is to enlarge language 
to read that a person is held in custody ‘in volation of the Constitution, 
or laws, or treaties of the United States.’ ” 

Questions ? 

Mr. Linpsay. Professor Pollak, please turn to the language at the 
very end of your formal statement: 
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If a change in the present statutes is deemed imperative, the NAACP gladly 
associates itself with H.R. 6742, the bill endorsed by the Judicial Conference. 
Based on your study, and I consider you an expert in this area and 
an eminent professor in an eminent law school and a former prac- 
ticing lawyer, do you think that some legislation is necessary in order 
to streamline this area a little bit ? 

In other words, I am trying to find out whether it is your opinion 
that you would rather have no legislation or are you sufliciently 
persu: aded that there is some need for some legislation, that H.R. 67 42 
does really fill the bill and is desirable legisl: ition ? 

Mr. Pottax. Congressman Lindsay, I appreciate your qualification 
of me as an expert in this field. I must say, after discussing with the 
chairman just what we should determine the intent of the old pro- 
yosal to be, Iam a little shaken as to my expertise, even after my selling 
you all of these extra copies of the Yale Law Journal. 

My own feeling is that no legislation is necessary. In part that is 
a product of an essentially conservative feeling on my part that the 
presumpt ion should be against legislating unless there is a strong rea- 
son for legislating. 

I say this not just about habeas corpus but about all problems. I 
say that to you gentlemen who are in the business of legislating. It 
seems to me a general kind of caution that I observe. 

Unless I see something significantly wrong with the existing struc- 
ture I would prefer not to tinker with something I essenti: lly” under- 
stand. 

When you change legislative words you run all the hazards of 
having judges in all good faith wind up interpreting your bills in a 
way differently from the way you had in. mind. 

Therefore, unless I were more persuaded of the magnitude of the 
present arguments against the existing system than I am, my answer 
would have to be I do not see any legislation as necessary. 

Having said that I will say that as best I can determine, the new 
proposal by the Judicial ¢ ‘onference seems to me a salutary one if 
any legislation at all is appropriate, and as best I understand the 
amendment it sounds to me like a very appropriate one. 

If I may, I would like to make a more detailed response to your 
question and state two slight reservations with respect to H.R. 6742 
if it is to be acted on favorably by this Congress. 

It is hard to project in det: ail what a particular piece of legislation 
will mean when it gets into the courts, but the one place where I would 
want to indicate some concern is on page 2 of the bill, lines 7 through 9. 
It would bar a renewed application for habeas corpus on a “oround not 
presente gh at the hearing on the earlier application” except “on a show- 
ing of a reasonable excuse for failure to present such factual or other 
eed at the hearing on the earlier application.” 

Then I would want to point out the somewhat comparable provision 
at the end of paragraph (c), lines 17 through 22: 
barring habeas corpus as to matters adjudicated by the Supreme Court, unless 
the applicant for the writ shall plead and prove the existence of a material and 
controlling fact which did not appear in the record of the proceeding in the 
Supreme Court and which the applicant for the writ of habeas corpus could not 
have caused to appear in such record by the exercise of reasonable diligence. 

I do not object to the philosophy underlying this at all, that you 
want people to present their claims expeditiously. 
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My only reservation is that I think this language would be con- 
strued with leniency, I would hope so, anyway, and not the kind of 
res adjudicata approach which we, as lawyers, may generally attach 
to relitigation of problems, but remembering we are addressing our- 
selves to a ¢ ategory of litigation where people very frequently are 
representing themselves, and what may be reasonable to expect a 
lawyer to do in terms of stating all his claims at once may not be 
reasonable with respect to a fellow not represented by counsel or, if 
I may say so, who has been represented at some previous time by a 
lawyer who really had only about a quarter of an eye directed at 
his client’s unremunerative case. 

As I am sure you understand I do not mean to be casting any 
general aspersions at the profession of which I am honored to be a 
member, but we do know this is an area of litigation where sometimes 
counsel are not at their most acute, and I would want to be sure that 
the phrases to which I have directed attention were construed with 
a lenient eye toward allowing people to raise issues which they really 
just were not aware of before. 

With that qualification I would say that so far as I can tell the 
bill seems to me a very good one if any legislation is in order at all. 

I think I have probably covered all that I had. 

Mr. Wittis. You hope the court will be reasonable in interpreting 
the word “reasonable” ? 

Mr. Pottax. Yes. I don’t know whether that is too much to ask 
or not. 

Mr. Lisonatr. The purpose of this legislation is to reduce the num- 
ber of writs which average about 10 or 12 to a court, except in the 
jurisdictions of the Seventh District, Illinois and in New York. 

Mr. PotiaKk. That is right. 

Mr. Linonart. In these two paragraphs in the bill judges have 
discretion to determine whether or not they have a right to come in, 
If they weigh it in accordance with their practical understanding of 
the problems they will probably grant the writ. 

If they weigh it under strict judicial determination t¢] ey will refuse 
it. Therefore the writ ts destroved for those who unfortunately have 
counse! who in the first place did not develop or did not tak full 
advantage of the question thereby waiving any advantage of the ues- 
tion unless the judges read into the record that he ts entitled to it. 

Mr. Potnak. I think that very well expresses much of my concern. 
I am particularly glad you referred us back to the actual statistics 
as to the numbers of applications. 

Much has been made of the burden which now amounts to 755 cases 
last year which were filed, of the burden this imposes on Federal 
courts 

Mr. Wituis. Witnesses might have said that but our report did not 
say that. 

Mr. Lipon. itr. Itisinthe report. It isin here. 

Mr. Potiaxk. I think I was particularly thinking of testimony be- 
fore this committee in 1955, Congressman. I just want to add a word 
of ¢ aution;: those figures have to be considered in the context of the 
total litigation burden which, I believe, was 67,000 civil cases filed in 
our Federal courts last vear, ala the criminal] cases are on the order 
of 30.000. 
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Obv iously, if we are really talking about altering the distribution of 
litigation in the Federal district courte to the end of lightening their 
labors, we have to direct our attention to very different areas—to what 
we want to do to further restrict diversity litigation, for example, 
which I think is not a problem that the NAACP has any concern with 
one way or the other. 

Mr. Cramer. I gather your statement with regard to the need for 
legislation varies from the report of the committee on the Conference 
of Chief ree 

Mr. Porta. I do appreciate that I am certainly in disagreement 
with the views of the State chief justices on this problem. When I 
started out being concerned with this proposal, I was in disagreement 
with the views of the Judicial Conference. I do not know whether 
the State chief justices will change their views. 

The quest ion of delay in e snforei ing the orders of the State courts is 
a question which ad lresses itself only to a very small category of 
criminal convictions. To be sure, it is the most dramatic, but it ad- 
dresses itself to those in which the sentence is a death sentence. The 
rest of the litigation may take months or years and the prisoner re- 
mains In cus stody throughout. 

Mr. Cramer. We agree that is where it has the greatest significance. 

Mr. Poutak. It has great significance with respect to the death 

cases, Where it does have the effect of delaying the ultimate imposition 

of sentence. I can only say on the other side this is a device which 
serves to protect constitutional rights and in the most important area, 
in the place where if somebody has been denied a fundamental right 
he is going to die unless you keep open a remedy. 

I refer in my prepared remarks to the New York case of Leyra v. 
Denno, which is a very dramatic example of someone who was sen- 
tenced to death under the State procedures and would now be dead 
were it not for the availability of the habeas corpus statute stated as it 
now stands. That is 347 U.S. 556. The subsequent determination of 
the New York Court of Appeals ultimately directed Leyra’s freedom 
because there was no constitutional evidence on which he could be 
convicted. That was People v. Leyra, 1 N.Y. 2d 199. 

I do want to make this point about H.R. 6742, the fact that this is 
a proposal mad@ by the Federal Judicial Conference seems to me of 
greatest weight with particular respect to the device for a three-judge 
court because the onus of this is in terms of the burden of added work, 
if you will, that falls right on the judges, who are themselves the mem- 
bers of the Conference. The circuit judges will not be participating 
with the district judges in m: aking these very critical determinations, 
and it might be easy for us on the outside to say, “Well, these cases 
ought to be decided by three-judge courts,” but whe nthe senior Fed- 
eral judges themselves make that proposal and say that this is an 
important enough matter to where we are willing to sit down at three 
judges, I think it is a proposal that deserves very serious concern. 

Mr. Cramer. Do you not think that it protects even better the 
rights of the ace rth d than the present proc ‘edure / 

Mr. Potvak. I think that it may very well have that effect. Cer- 
tainly if one Federal judge is good, three ought to be at least as good. 

Mr. Cramer. At least three times as good, speaking quantitatively. 

Mr. Poixax. I wonder, Mr. Chairman, if I might also furnish for 
the record a copy of a telegram directed to last year’s bill that a 
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number of law professors sent to Senator Johnson after the bill was 
reported out of the Senate Judiciary Committee urging Senator 
Johnson not to send it to the floor without further hearings in the 
Senate Judiciary Committee, or elsewhere. The bill had never been 
heard before any Senate committee at all. The hearings before this 
committee back in 1955 I think were the only hearings on the bill up 
until today. I may add in response to what you said, that we are 
deeply grateful that we have had this renewed opportunity to indi- 
cate our views. 

Last August a group of law teachers expressed their views that the 
proposal was one that deserved considerably more consideration and 
closed with the words, “We are satisfied that any legitimate griev- 
ance with the present scope of Federal habeas corpus for State prison- 
ers can be rectified withont makine such substantial inroads on Fed- 
eral rights as the present bill entails.” 

That was a telegram which was signed by the deans of the Uni- 
versity of Pennsylvania Law School and the Yale Law School and 
such professors of distinction as Paul Freund of Harvard and Her- 
bert Wechsler of Columbia and many others. 

Mr. Wiuts. The telegram will be received. 

(The telegram referred to follows:) 

AvuGuUST 12, 1958. 

Hon. LYNDON JOHNSON, 

Senate Office Building, Washington, D.C.: 

As law teachers we are profoundly concerned at the action of the Senate 
Judiciary Committee in endorsing, without holding hearings, the habeas corpus 
bill which would drastically curtail a vital and historic segment of Federal 
jurisdiction. There have been no House committee hearings on the proposal 
other than those in 1955 and there have never been any Senate committee 
hearings. To insure full and thoughtful committee inquiry into the fairness of 
the proposed legislation and into its impact on judicial administration, in 
cluding particularly the work of the Supreme Court, we urge that the bill be 
returned to the Judiciary Committee for hearings. We are satisfied that any 
legitimate grievance with the present scope of Federal habeas corpus for State 
bill which would so drastically curtail a vital and historic segment of Federal 
rights as the present bill entails. 

Jefferson B. Fordham, Eugene V. Rostow, Boris I, Bittker, Richard 
C. Donnelly, Ralph S. Brown, Jr., Caleb Foote, Paul Freund, 
Gerald Gunther, Philip B. Kurland, Monrad G. Paulsen, Louis 
H. Pollak, Curtis R. Reitz, Albert M. Sacks, Herbert Wechsler, 
Jack B. Weinstein, Harry H. Wellington, Charles A. Wright. 


Mr. Cramer. It did not relate to H.R. 6742? 

Mr. Potiax. It did not. Indeed, the very sentence at the end of 
the telegram suggesting that any legitimate grievance within the 
present scope of Federal habeas corpus for State prisoners can be 
rectified without making sueh substantial inroads on Federal rights 
is a sentence to which H.R. 6742 is very responsive. 

I am grateful to the committee for having afforded me so much 
time. 

Mr. Tuck. As I understand the purpose of the arsepe m in this field, 
it is not in any way to abridge or impinge upon the right of habeas 


corpus but to bring the hearings to rest at some salad so that the 
same issues cannot be heard over and over again. 

Mr. Wiis. That is the essence. 

We thank you very much. 

(The record will be kept open for a week for the submission of addi- 
tional statements. ) 
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Mr. Wiss. The committee will now go into executive session. 
(Whereupon at 12:10 the committee went into executive session. ) 


STATEMENT OF WILLIAM L. Taylor, LEGISLATIVE REPRESENTATIVE, AMERICANS FOR 
TDDEMOCRATIC ACTION 


It is not disputed that the effect of three bills, H.R. 2269, H.R. 3216, and H.R. 
4958, now pending before this subcommittee would curtail drastically the juris- 
diction of Federal courts to entertain habeas corpus petitions filed by State 
prisoners. : 

The impact of these measures upon the ultimate vindication of constitutional 
rights is perhaps best illustrated by a recent case, United States ex rel Goldsby v. 
Harpole, 263 F. 2d 71 (5th Cir. 1959). Goldsby, a Negro, was accused of the 
murder of two white people in Mississippi. He was convicted and his conviction 
upheld by the highest State court. Until this point he had been represented 
by a local white lawyer who failed to plead as a defense the systematic exclu- 
sion of Negroes from grand and petit juries. Goldsby’s defense was then taken 
over by George Leighton, a Negro lawyer from Chicago. He filed a petition for 
certiorari in the Supreme Court, raising the issue of jury discrimination for the 
first time. 

Certiorari was denied and a petition for writ of coram nobis was filed in the 
State supreme court, alleging discrimination in the selection of a jury. The writ 
was denied and a second petition for writ of certiorari to the Supreme Court 
was also denied. 

Goldsby then sought a writ of habeas corpus in the Federal courts. The dis- 
trict court refused the writ, but the court of appeals, after a full hearing, re- 
versed and remanded the case to the State courts for a new trial. The court 
held that Negroes were systematically excluded from jury service in the Missis- 
sippi county in which petitioner was tried and that petitioner, who was never 
consulted about the issue by his lawyers, had not consciously waived this de- 
fense. In the course of its well-reasoned opinion, the Court pointed out that 
a southern lawyer who raises the issue of jury discrimination in a local court 
risks ostracism by the community and prejudice to the case of his client. 

It is clear that if H.R. 2264, H.R. 3216, or H.R. 4958 had been enacted into law 
earlier, Goldsby would never have had the opportunity to bring his case to the Fed- 
eralcourts. Having raised the issue of jury discrimination by writ of coram nobis 
in the State court and upon a writ of certiorari to the Supreme Court he surely 
would have been precluded by the section barring suits on constitutional ques- 
tions “theretofore raised and determined * * * in the State Court” by an order 
subject to review by the Supreme Court. If he had not sought review by writ 
of coram nobis, he would have been barred for failure to utilize State post- 
conviction remedies. 

The effect of these bills, of course, would not be limited to the presentation of 
claims of racial discrimination by members of minority groups. The measures 
would fall with equal weight upon the uneducated or indigent whose claims of 
denial of counsel, coerced confession, or perjured testimony were not raised 
promptly, or were adversely ruled upon in State courts. 

Surely, such a result should be avoided unless the reasons for the change 
are compelling. The proponents of the bills before you offer two major argu- 
ments for them: (1) The burden placed upon the Federal courts by the filing 
of frivolous applications necessitates a change in procedure and (2) somehow 
it is unseemly for Federal trial courts to review the determinations of State 
appellate courts. 

The statistics plainly demonstrate that denial of the writ cannot be justified 
as an administrative measure to relieve Federal court dockets. Last year, the 
86 district courts received 755 applications for writ of habeas corpus; 613 were 
denied before trial and only 28 occasioned a full hearing with the taking of testi- 
mony. As recent studies have indicated, the backlog of cases on Federal dockets 
involve complex administrative problems, but habeas corpus applications, which 
constitute about 1 percent of all Federal civil actions, obviously are not a major 
factor. 

Moreover, the proposed legislation, far from relieving administrative prob- 
lems, would only burden the already congested docket of the Supreme Court. It 
is contended by some that a petition for writ of certiorari to the Supreme Court 
provides an adequate means for review of the constitutional questions involved 
in State convictions. But, as the Court has pointed out many times, denial of 
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certiorari by the Supreme Court implies no decision on the merits of the case, 
The Court’s practice on certiorari is to review issues of general application which 
are presented in the proper procedural posture. This generally precludes review 
of questions which may later be presented in habeas corpus applications to the 
lower Federal courts. If, however, the habeas corpus jurisdiction of the Federal 
judiciary is curtailed by enactment of these bills, the Supreme Court will be 
compelled to devote much more time to consideration of certiorari petitions in 
this area. 

The claim that Federal habeas corpus proceedings give the Federal courts 
appelate jurisdiction over the judgments of State courts misconstrues the nature 
of the writ. For more than 90 years, the Federal courts have exercised juris- 
diction to decide constitutional questions presented by State prisoners in 
habeas corpus proceedings. In exercising the jurisdiction, the courts merely 
have been performing their functions as guardians of the Constitution and the 
supremacy of Federal law. Habeas corpus has never done the service of an 
appeal. The scope of inquiry open to Federal courts on habeas corpus applica- 
tions has been limited narrowly to whether there was a vital flaw in the process 
of ascertaining facts in the State court. See e.g., Brown vy. Allen (344 U.S. 443, 
506); these bills would eliminate even that narrow inquiry, by making State 
proceedings res judicata. 

ADA is firmly convinced that no case has been made for revision of the pres- 
ent habeas corpus statute. We do not see how enactment of H.R. 6742, requir- 
ing the convocation of a three-judge court to hear testimony in habeas corpus 
eases, with provision for direct review by the Supreme Court, will improve the 
administration of justice. But, since H.R. 6742 would not affect the substantive 
right to seek a writ of habeas corpus in the Federal courts, ADA does not op- 
pose the bill. 

The writ of habeas corpus has been deemed by many jurists to be the basie 
safeguard of freedom in the Anglo-American world. Mr. Justice Frankfurter 
has noted that “its history and function in our legal system and the unavaila- 
bility of the writ in totalitarian societies are naturally enough regarded as one 
of the decisive differentiating factors between our democracy and totalitarian 
governments.” (Broony. Allen, 344 U.S. 443, 512.) 

Threats to democracy call for measures to preserve the great writ, not to 
impair it. 


RESOLUTION OF NATIONAL ASSOCTATION OF ATTORNEYS GENERAT 


Be it resolved by the 53d annual meeting of the National Association of At- 
tornevsa General in New Orleans, La., May 7, 1959, That the association reaffirms 
its support of the amendment to title 28 of the United States Code, dealing with 
Federal habeas corpus jurisdiction over prisoners in custody under a State 
court judgment which the association had previously approved at each annual 
meeting since the 48th and which previously passed the House of Representa- 
tives in the 84th and 85th Congresses and which is now in the S6th Congress as 
H.R. 3216: and be it further 

Resolved, That the association empowers its committee on habeas corpus in 
cooperation with the Habeas Corpus Committee of the Conference of Chief 
Justices to endeavor to seek agreement with the Federal Judicial Conference 
and the U.S. Department of Justice in order that corrective legislation may be 
enacted. 


HABEAS Corpus CASES IN THE U.S. Disrricr Courts BrRouGHT By 
STATE PRISONERS 


Prisoners serving State court sentences may, under certain conditions, petition 
for a writ of habeas corpus in the Federal courts on the claim of a violation of a 
right guaranteed by the Federal Constitution. Section 224 of title 28 of the 
United States Code provides as follows: 

“An application for a writ of habeas corpus in behalf of a person in custody 
pursuant to the judgment of a State court shall not be granted unless it appears 
that the applicant has exhausted the remedies available in the courts of the 
State, or that there is either an absence of available State corrective process or 
the existence of circumstances rendering such process ineffective to protect the 
rights of the prisoner. 

“An applicant shall not be deemed to have exhausted the remedies available in 
the courts of the State, within the meaning of this section, if he has the right 
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under the law of the State to raise, by any available procedure, the question 
presented.” ; 

These cases brought by State prisoners are heard under the Federal question 
jurisdiction of the district courts which includes habeas corpus petitions brought 
against a person, other than an agent of the United States, to test the validity 
of confinement or detainer under authority other than that of the United States. 
Petitions by Federal prisoners are not in this class, as the Federal prison warden 
is the respondent and those suits are classed as against the United States. 

Statistical information received by the Administrative Office of the United 
States Courts indicates the ground of jurisdiction of habeas corpus petitions, 
but this information is not classified to show, in the case of petitions under the 
Federal question jurisdiction, Whether the respondent is a State prison warden 
or the superintendent of a State penal institution, nor does it show whether or 
not the petitioner is serving a State sentence. However, some investigation of 
Federal questionable habeas corpus cases indicates that the great majority of these 
cases are brought by State prisoners Therefore, the statistics concerning Fed 
eral question cases in the Federal courts are of interest in any consideration of 
the question of Federal court action in regard to prisoners in custody as a result 


of State court sentence 


The number of Federal question habeas corpus petitions filed in the United 
States district courts during the past 1S fiscal vears has averaged about 1 percent 
of all civil cases filed during that period these suits now average about 750 
petitions per year as compared with less than 150 petitions in the yea immedi 
ately preceding the World War II rhe number of these petitions filed in each 
of the past 1S years has been as foll 


Habeas corpus petitions under Federal question jurisdiction in &6 district eau 
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Table 1 of the appendix Lives a bre kdown showing where most of these cases 
were tiled each veut Che statistien! table ttuched cover only the S6 districts 
having solely Federal jurisdiction, but tl give a complete | ure for all prac 
tical purposes as the number of petitions filed in the other 5 districts was only 
one-half of 1 percent of the tota 

Almost 67 percent f these peti ms, Ove the 1S-veu pe iod, have been filed 
in only 12 districts, although in the fiscal ve ldos these same districts received 
onl rt pre! ent i Federa quest i | iT ( DUS ¢ Ses The thre dis ricts 
nthe State of Il]ling ire far ahead of ed ricts ll hy er Ss Y having 
handled over 30 percent of all ich « ( filed during this san 1S-vei r period 


Currently the Federal courts in Illinois are receiving about 11 percent of these 


petitions. The avalanche of petitions in this State in previous years was due 
principally to the alleged lack of an adequate and effective habeas corpus « 
similar procedure in the courts of that State This has now been changed by 
legislation 

Other districts which have a larger-than-averag load of these ases are the 
northern district of New York, the eastern district of Michigan, the northern dis 
trict of Indiana, and the northern district of California In the northern dis 
trict of New York during the fiscal year 1958 Federal question habeas corpus 
proceedings accounted for over 10 percent of all civil cases filed and in the 
eastern district of Ullinois about 9 percent These figures compare with the 
present national average of 144 percent 


A remarkable consistency in the disposition of these habeas corpus cases dim 
Ing the last 18 years is worthy of notice \hout 13 percent have been termi 


i I ile 


hated without contest and the remaining S87 percent were disposed of by court 
action Practically all of the judgments without contest were consent dis 
lissals before trial Contested judgments were entered after decision of the 


court before trial on the petition or order to show cause in 81 percent of the cases, 
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and were terminated by decision of the court after a trial in which evidence 
was introduced in 6 percent of the cases. A jury trial was noted in only one 
terminated case. (Cf. table 2.) 

The number of successful petitioners in the 12-year period from 1946 through 
1957 (information as to previous years is not available) has been exceedingly 
small. Out of 7,041 petitions disposed of, the petitioners were successful in only 
98 or 1.4 percent of the cases. (Cf. table 3.) Less than 2 out of every 100 De- 
titioners were granted relief and during the last 7 years less than 1 out of every 
100 petitions was granted. 

But in only a small number of these 9S cases were the petitioners actually 
released. A more detailed study over a 9-year period (fiscal years 1949 to 1957, 
inclusive) shows that out of 60 petitions granted, there were only 26 petitioners 
who were in the custody of wardens of State penitentiaries (Cf. table 4.) Of 
the remaining 34 petitions which were granted, 18 were against sheriffs, 2 against 
police commissioners, and 1 against a superintendent of a State hospital. Ip 
2 cases bail was reduced, 2 involved a domestic relations matter in which a son 
was released to his father, 1 involved a contest over extradition, and 6 other 
petitions were granted in cases which could not be classified. 

Thus the number of petitioners who were released from State penitentiaries 
in a 9-year period was 26 and in at least 2 of these cases the court of appeals 
reversed the district court and sent the petitioner back to confinement ( Mascio y 
Ragen, 179 F. 2d 930 (7th Cireuit, 12950) and Touhy v. Ragen, F. 2d—(7th 
Circuit) ). 

Previous studies for the fiscal years 1948 through 1945 have disclosed that ap 
proximately 17 percent of the total Federal question petitions filed were repeater 
petitions in the U.S. district courts. This varied greatly in different districts 
ranging from 4 percent in the eastern district of Michigan to 50 percent in the 
districts of New Hampshire and South Dakota In the northern district of 
Illinois, which had over half the total, out of 562 petitioners 47 had filed 2 peti 
tions, 25 had filed 3 petitions, 9 had filed 4, and 1 had filed 6. Details are given 
in table 5. 

Over the 16-year period from 1948 to 1958, inclusive, 9,056 Federal question 
habeas corpus petitions were disposed of in the district courts and there were 878 
petitions of this kind in which an appeal was filed in the U.S. courts of appeal 
Thus about 1 unsuccessful petition in 10 was appealed. (Cf. table 6.) 

ADMINISTRATIVE OFFICE OF THE U.S. Courts 

JUNE 12, 1959. 
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, Federal question habeas corpus cases disposed of in 86 U.S. district 


courts, fiscal years 1946 through 1957 


TABLE + 


— 
| I I rota 
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TABLE t Respondents in Federal question haheas corpus cases in which peti 


tioners were successful, fiscal years 1949 through 1957 
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TABLE 6.— Fedeal question habeas corpus appeals commenced in the U.S. courts 
of appeals, fiscal years 1943 through 1958 


Fiscal years Total, 

Cireuit ; i 16 
P iS | years 

1043 1944 1945 1946, 1947, 1948 1949) 1950 1951, 1952) 1953) 1954/1955, 1956) 1957) 1958 


All circuits 18 | 27 | 33 | 69 | 55 | 43 | 74 | 70 | 40 | 63 | 49 | 49 | 70 | 50 | 91 | 77 878 
Ist cireuit l 1 1 4 3 2 2 4 2 2 22 
a4 circuit PY REY PPR 2 B} 5) &] 7/13| 5/17] 8 77 
$d circuit - - 6 7 7 Si Gi S| SS} oF. 8) s 75 
4th circuit 1 6 j 4 2 >} 10 7 7 10 3 | 10) 14 On 
5th circuit 4 l 3 2 5 3) 10 l ] 9/11 ur Wf 4 7/11 87 
6th circuit j 4 3 s 2 1 7 8 7 7 l I 4 5 | 12 5 <6 
7th cireuit 6 | 15 | 21 | 46 | 27 | 20) 31) 15) 3} 2) 4)12) 7] 12) 17) 12 250) 
Sth circuit l § | } { 2 7 4 9; 3 3 2 1 1 465 
9th circuit 1 j 1 1 ( 3 7 10 4 10 4 8 7 6 13 | 2 105 
10th circuit I 1 l 3 8 3 ; 6 2 3 7 7 1 14 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C., May 8, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DeAR Mr. CHAIRMAN: This will refer to your letter of April 17, 1959, advising 
of hearings by Subcommittee No. 3 on the bills (H.R. 2269, H.R. 3216, and H.R. 
4958) to amend section 2254 of title 28 of the United States Code in reference 
to applications for writs of habeas corpus by persons in custody pursuant to the 
judgment of a State court. The Department is submitting this report on the 
bills in lieu of presenting testimony at the hearing. 

Section 2254 of title 28 of the United States Code now provides that no appli 
cation for a writ of habeas corpus in behalf of a person in custody pursuant to 
a State court judgment shall be granted unless it appears that the applicant 
has exhausted the remedies available to him in the State courts or that there 
is either an absence of available State corrective process or the existence of 
circumstances rendering such process ineffective to protect the rights of the 
prisoner. It also provides that an applicant shall not be deemed to have ex- 
hausted the remedies available in the State courts if he has the right under the 
law of the State to raise the question presented. 

H.R. 2269, H.R. 3216, and H.R. 4958, which are identical, would amend sec- 
tion 2254 by providing that an application for a writ of habeas corpus in 
behalf of a person in custody pursuant to a judgment of a State court shall be 
entertained by a Justice of the Supreme Court, a circuit judge or a district 
court or judge only on a ground which presents a substantial Federal consti 
tutional question (1) which was not theretofore raised and determined, (2) 
which there was no fair and adequate opportunity theretofore to raise and 
have determined, and (3) which cannot thereafter be ra 


ed and determined in a 
proceeding in the State court, by an order or judgment subject to review by 
the Supreme Court of the United States on writ of certiorari 

Also, the proposal would direct that an order denying an application for a 
writ of habeas corpus by a person in custody pursuant to a judgment of a 
State court shall be reviewable only on a writ of certiorari by the Supreme 
Court of the United States and the petition for the writ of certiorari shall be 
filed within 30 days after the entry of such ordet 

This legislation was submitted by the Judicial Conference of the United 
States to the Congress in 1955 and was supported by the Department of Justice. 
At its recent meeting in March of this vear, however, the Judicial Conference 
adopted a new legislative proposal on this subject which has been introduced 
as H.R. 6742 

H.R. 6742 would provide that when a person in custody pursuant to the judg- 
ment of a State court has been denied by a court of the United States or a 
justice or judge thereof release from custody or other remedy on an application 
for a writ of habeas corpus, a subsequent application for such a writ by such 
person shall not be entertained by such court or justice or judge except on a 
factual or other ground not presented at the hearing on the earlier application 
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and then only on a showing of a reasonable excuse for failure to present sue} 
factual or other ground at the earlier hearing 
The bill would also provide that in a habeas corpus proceeding brought by 


a person in custody pursuant to the judgment of a State court, a prior judg 
ment of the Supreme Court of the United States on an appeal or review by 
writ of certiorari at the instance of the prisoner of the decision of such State 


court shall be conclusive as to all rights, questions, and facts actually adjudi. 


cated by the Supreme Court therein unless the applicant for the writ of habeag 


corpus shall plead and prove the existence of a material and controlling fae 


Which did not appear in the record of the proceeding in the Supreme Court 
and which such applicant could not have caused to appear in such record by 


the exercise of reasonable diligence 
Also, the bill would provide that the Supreme Court, a justice thereof, a ejp. 


cuit judge, or a district court shall entertain an application for a writ of habeas 


corpus in behalf of a person in custody pursuant to the judgment of a State 
court only on a ground which presents a substantial Federal constitutional 
question. If such an application for the writ is made to a Justice of the Sp 
preme Court or a circuit judge, the justice or judge to whom the application jg 
made or, if the application is made to a district court or is transferred to 4 
district court pursuant to section 2241(b) of title 28, a judge of such court 


shall make a preliminary examination to determine whether the writ should be 


granted and may, in his discretion, issue an order to show cause why the writ 
should not be granted Such examination may be made upon the allegation of 


the application only, or upon the allegations of the application, the return t 
the order to show cause if such an order was issued, and any admissions of 


fact, original or certified copies of State court records, and other pertinent do 

mentary matter. If the writ is issued it shall be made returnable for hearing | 
and determination in the district court having jurisdiction to entertain it, and ig 
the case of an application entertained by a Justice of the Supreme Court ora 
circuit judge the proceedings shall be transferred to su district court. The 


justice or judge issuing the writ shall immediately notify the chief judge of the 
circuit who shall designate a district court of three judges under section 22M 
of title 2S to hear and determine the case and enter final judgment therein 

A final order of the three-judge court would be reviewable only by the Sv 
preme Court by writ of certiorari, the application for which shall have been ap 
plied for within 30 days after the entry of such order 

H.R. 6742 is designed to meet the two principal objections raised by the States 
to the existing Federal habeas corpus procedure, which are (1) that the de 
cisions of the highest State courts in criminal cases are, in effect, subject to 
le district judge, and (2) that Federal habeas corpus proceed 








reversal by a Sil 
ngs frequently involve repeated applications and lengthy appellate proceedings 
which greatly delay the administration of justice by the States. The bill would 
meet the first of the objections by providing for the hearing and deterrainatio 
of the writ of habeas corpus by a three-judge district court, the same type of 
court which determines the constitutionality of a State statute or administrative 
order The second objection of the States is met by providing direct review by 
the Supreme Court of the United States on certiorari, and by stronger provisions 
involving the principles of res judicata. 


The Department of Justice believes that H.R. 6742, which represents long and 
careful study by the Judicial Conierence, would overcor the tial objet 
tions to the present habeas corpus procedure Hlowever, there one change 
which the Department feels should be made in the easure 

This bill. as well as the other bills herein discussed ovides that the only 
issue which a State court prisoner can raise in a Federa nur one whieb 
presents a substantial Federal constitutional questiot Section 2241 , (3) of 

le 2S, United States Code, extends Federal habeas corpus persalr held in 
custody “in violation of the Constitution or laws or treatie of the Unite 
States.” and it s believed that the proposed imendment of wTion Bvt hould 
be equally broad. It is therefore recommended that the legislation be amended 
in this respect 

Subject to this suggested amendment, the Department ¢ Justice f s the 


I 
enactment of H.R. 6742 
The Bureau of the Budget has advised that there is no objection to ie sub 
mission of this report 
Sincerely yours, 
LAWRENCE FE. WALSH 
Deputy Attorney General. 





such 


ft by 
udg- 
V by 
‘tate 
judi. 
beag 
fact 
‘Ourt 


Ll by 


L Cir. 
beas 
State 
ional 
» Su 
On ig 
toa 
“Ourt 
ld be 
writ 
nm of 


mn to | 


is of 
LOCI 
iring 
nd in 
or a 
The 
f the 
22M 
‘in, 


n ap 


tates 


@ de | 
Ct to | 
eed 


‘lings 


vould | 


ation 
pe of 
‘ative 
w by 


sions | 


y and | 


ih jee 


ange 


- only 
vhich 
o) Of 
‘ld in 
nited 
hould 
onded 


s the 


» sub 


ral. 


HABEAS CORPUS 53 


REPORT OF THE COMMITTEE ON HABEAS CorPUS (MARCH 14, 1959) 


To the Chief Justice of the United States, Chairman, and the Members of the 
Judiical Conference of the United States: 

Your Committee on Habeas Corpus was appointed by the Chief Justice on 
September 2, 1958, pursuant to renewed authorization to appoint new com- 
mittees, given to the Chief Justice by the Judicial Conference at its September 
1958 meeting. 

It was intended that your Committee should consider primarily habeas corpus 
proceedings brought by persons in custody under judgments of State courts. 

A former Committee on Habeas Corpus was reactivated by the order of the 
Judicial Conference at its September 1953 meeting. The reactivated Committee 
consisted of the late John J. Parker, Orie L. Phillips, Albert Lee Stephens, Edgar 
S. Vaught, Charles E. Wyzanski, Jr., and Frank A. Hooper. It was appointed 
for the purpose of considering asserted abuses of the writ of habeas corpus by 
proceedings in inferior Federal courts and reporting to the Couference with its 
recommendations with respect thereto. 

The alleged abuses referred to are reflected in the Report of the Special Com- 
mittee on Habeas Corpus to the Conference of Chief Justices, dated June 1953 
and the Resolution on Habeas Corpus adopted by the Conference of Chief Jus 
tices at its August 1954 meeting. (See Report of Hearings before Subcommittee 
No. 3 of the Committee on the Judiciary, House of Representatives, S4th Cong., 
ist sess., On HR. 5640, at pp. 92-108 and pp. 108-113 of that report). 

The criticisms made may be generally summarized as follows: 

1. Final judgments of the highest courts of the States were being reviewed 
by inferior Federal courts, often by a single judge in habeas corpus proceedings, 
notwithstanding “orderly Federal procedure under our dual system of Govern- 
ment Should require that a final judgment of a State’s highest court should be 
subject to review or reversal only by the Supreme Court of the United States” 

2. Improper interference in State court procedures by proceedings for habeas 
corpus in inferior Federal courts ; 

3. Long delay in the execution of State court judgments, especially in capital 
cases, brought about by repeated habeas corpus proceedings in inferior Federal 
courts and stays issued by such court 

In its report to the Judicial Conference under date of July 16. 1954, the re 
activated Committee in part said 

‘The problem to which the Committee has addressed itself arises because under 
recent decisions of the Supreme Court the writ of habeas corpus may be used in 
an effort to secure the release of a person imprisoned under the judgment of a 
State court, not only where the court is without jurisdiction in the ordinary sense, 
but also where there is allegation that in the conviction of such person there has 
been a denial of constitutional rights amounting to a denial of due process of law 
This has meant that there has been a flood of applications to the Federal courts 
from prisoners convicted in State courts who seek to have the lower Federal 
courts review the action of the State courts by which they were convicted on the 
plea that constitutional rights have been denied in State court action. While in 
only an insignificant number of these petitions have the petitioners been success 
ful, they have imposed an unnecessary burden of work on the Federal courts and 
have greatly interfered with the procedure of the State courts, delaying in many 
cases the proper enforcement of their judgments. Where adequate procedure is 
provided by State law for the handling of such matters, it is clear that the 
remedy should be sought in the State courts with any review of State court ac 
tion only by the Supreme Court of the United States. Under our constitutional 
system it was never intended that the lower Federal courts or the judges thereof 
should review State court action by habeas corpus or otherwise 

“Section 2254 of title 28S of the United States Code was addressed to this prob 
lem: and it was thought by some that the effect of that section was to pret lude 
application for the writ to the lower Federal courts if, notwithstanding prior 
applications, there was still opportunity for the prisoner to make application to 
the State court for the writ and make a record upon which he could present the 
question to the Supreme Court by application for writ of certiorari. (See 8 Fed. 
Rules Decisions, pp. 175-177.) In the recent case of Brown v. Allen (344 U.S. 
443, 448), however, the Supreme Court has ruled that after relief has been denied 
by the State courts, the doors of the lower Federal courts are open to the pris- 
oner, not withstanding he might still go into the State court and make a record 
presenting the questions upon which he relies for review by the Supreme Court of 
the United States Although this decision makes clear that the Federal court 
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should give great weight to State court action, it leaves within the power of the 
prisoner, after having been denied relief in the State courts, to invoke the juris. 
diction of the Federal courts to review State court action and in the meantime ty 
stay the enforcement of State court judgements. Grave abuses have arisen jp 
connection with the exercise of this power, as is set forth in the report of the com. 
mittee of the Conference of Chief Justices, a copy of which is hereto attached, 

“It is the opinion of your Committee that no person imprisoned under the 
judgment of a State court should have the right to review that judgment in a 
lower Federal court, provided he has had fair and adequate opportunity to make 
in the State court a record upon which he can have the judgment of the State 
court reviewed by the Supreme Court of the United States, or if he still has the 
right to go into the State court and make a record upon which he can have such 
review by the Supreme Court. We accordingly propose that section 2254 of 
title 28 be amended by adding thereto a subsection as follows: 

“*A Justice of the Supreme Court, a circuit judge, or a district judge shal 
entertain an application for a writ of habeas corpus in behalf of a person jp 
custody pursuant to a judgment of a State court, only on a ground which presents 
a Substantial Federal constitutional question; (1) which was not theretofore 
raised and determined; (2) which there was no fair and adequate opportunity 
theretofore to raise and have determined: and (3) cannot thereafter be raised 
and determined in a proceeding in the State court, by an order or judgment 
subject to review by the Supreme Court of the United States on writ of certiorari 

“*An order denying an application for a writ of habeas corpus by a person fp 
custody pursuant to a judgment of a State court shall be reviewable only ona 
writ of certiorari by the Supreme Court of the United States. The petition for 
the writ of certiorari shall be filed within 30 days after the entry of such order 

“With respect to the provisions of the proposed subsection it is to be noted that 
application for the writ on behalf of a person imprisoned under the judgment of 
a State court could be entertained by a Federal judge or justice only if it pre 
sented a substantial Federal constitutional question and then only if it met all 
three of the conditions prescribed by the subsection. As to these conditions, we 
observe: 

“(1) The question must be one ‘which was not theretofore raised and deter- 
mined.’ If the question has been raised and decided in the State court, that 
should end the matter. If the prisoner wishes a review, he should seek certiorari 
from the Supreme Court to review the State court action. 

“(2) Even if the question has not been theretofore raised and determined, it 
must appear that the prisoner had not had ‘fair and adequate opportunity t 
raise and have (it) determined.’ A judgment should preclude not only the sub- 
sequent raising of questions therein determined but also those which the prisoner 
had adequate opportunity to raise and have determined at that time. He should 
not be allowed to withhold matters which he could have brought forward, for the 
purpose of raising them by subsequent proceedings in the event of failure in the 
attempt in which he is then engaged. The section as drawn does not preclude 
the prisoner from raising a question which because of ignorlance, coercion, or 
other reason he has not had fair opportunity to raise and have determined 

“(3) Even if the question has not been raised and determined, and even if the 
prisoner has not had fair and adequate opportunity to have it determined, it mus 
appear that it is a question of ‘which cannot thereafter be raised and determined 
in the State court by an order or judgment subject to review by the Supreme 
Court of the United States on writ of certiorari.’ In other words, whatever the 
status of the matter, relief must be sought in the State court if a reeord can be 
made there which the Supreme Court can review by writ of certiorari 

“The final paragraph of the section is intended to eliminate the delays in the 
enforcement of State court judgments which have occurred as a result of appeals 
and applications for certiorari in habeas corpus proceedings. The provision B 
that an order denying an application for the writ shall be reviewable only on wri 
of certiorari from the Supreme Court, which must be applied for within 30 days 
of the order. This will not only eliminate the abuse arising out of appeals for 
purposes of delay but will enable the Supreme Court to grant prompt relief in any 
case of merit in which relief has been denied by the lower court. Appeal from ap 
order granting relief would go under the general appeals statute to the court of 
appeals of the circuit, the judgment of which would be subject to review on cer 
tiorari as in other cases.” 

H.R. 5649, 84th Congress, in the form in which it was recommended to the 
Judicial Conference by the Committee and approved by the Conference was 
favorably reported out by the House Judiciary Committee and passed the House | 
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but no action was taken in Senate, A Similar bill, H.R. 8361. 
the 84th Congress. It likewise was favorably reported by the House Judiciary 
Committee and passed the House. It was favorably reported on by the Senate 
Judiciary Conunittee but no action was taken on it in the Senate. The bill has 
been introduced in the same form in the present Congress (H.R. 4958, 86th 
Cong.). No action has been taken on it as of this date. 

While there was little opposition to H.R. 5649, S4th Congress, when it 
before the House, more Opposition developed when it 
formidable opposition to the bill developed when it 
quent sessions of the Congress. 

Moreover, while the proposed bill greatly restricts habeas corpus in behalf of 
prisoners in custody under State court judgments in the lower Fede 
such restrictions are imposed by its provisions with respect to applications for 
habeas corpus in the U.S. Supreme Court: and the Chief Justice and other inem- 
bers of the Supreme Court have become very apprehensive that the bill, if enacted, 
would unduly increase the work of the Supreme Court: that the bill might even 
fail of its purpose to some extent, because the Supreme Court is not constituted 
so. it can hear contested applications for habeas corpus and would have to refer 
them to a judge of the district in which the applicant is restrained to hear the 
case aS a special master and report his findings and conclusions to the Supreme 
Court. 

Because of the foregoing. your Committee was constituted to reexamine and 
restudy the subject of habeas corpus in the lower Federal] courts by prisoners in 
custody under State court judgments and to undertake to 
proposed bill, which, if enacted. would r 
the States to the procedure in habe 


was introduced in 


was 
reached the Senate: and 
Was reintroduced in subse- 


ral courts, no 


prepare and report a 
easonably meet any valid objections by 
us corpus on applications by persons in custody 
under State court judgments in the lower Federal courts and which at the same 
time would not substantially or unduly increase the burden of work in the U.S. 
Supreme Court 

Your Conimittee studied the reports of the reactivated Committee ; the Report 
of the Sepcial Committee on Habeas Corpus to the Conference of Chief Justices, 
June 1953; the resolution on habeas corpus adopted at the sixth annual meeting 
of the Conference of Chief Justices, August 14, 1954, and the testimony and 
documentary evidence introduced at the hearings before Subcommittee No. 3 
of the House June 7 to 24. 1955, on H.R. 5649. It also requested and received 
recommendations with respect to a new bill from the Department of Justice. 

After a rather extended correspondence between the Chaim 
of your Committee. it met at Washington on March 14, 1959. 
to the Judicial Conference with the recommendation that 
amendments to title 28. | hited States Code 
follows: 


mn and members 
and agreed to report 
it approve them certain 
annotated, section 2254, to read as 


“A BILL To ain section 2254 of title 28. Unit d States Code. in reference to applications 
for writs of habeas orpus by persons in custody pursuant to the judgment of a State 
court 


“Be it enacted by the Se ate and House of 
of America in Congress ass: mbled, Th section 2254 of title 28. 1 nited States 
Code is amended by placing ‘(a)’ befo, he present language of the section and 
adding thereto subse: tions ‘(b)’ and ‘(¢)’ as follows 

“*(b) (1) The Supreme Court, a Justice thereof, a circuit judge. a distri 
court, or a district judge shall entertain an application for a writ of habeas 
corpus in behalf of a person in custody pursuant to a Judgment of a State court 


Representatives of the United States 


only on a ground which presents a substantial Federal constitution il question. 
(2) If an application for a y rit of } 


theas corpus is made to a circuit judge 
a district judge, or a district court in behalf of a person in custody pursuant 
toa judgment of a State court, the judge to whom the application is made, or 
if the application is made to the district court or is transferred to a district 
court pursuant to the provisions of title 28, United States Code. 


section 2241(b), 
the judge of such district court, or if it be a multiple-judge district court, a judge 
of such court. shall 


make a preliminary examination to determine whether the 
Writ should issue. Such examination may be m 


application only, or alse upon admissions o 
copy of the State court records or other pertinent matter, or if an order to show 
cause why the writ should not issue is made, on the application, such admis 
sions of fact, the answer of the respondent to the order 
original or certified copy of the State court 1 
If the writ is issued, the judge 


ade upon the allegations of the 
f fact and any original or certified 


to show cause and any 
ecords or other pertinent matter. 
granting the writ shall immeliately notify the 
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chief judge of the circuit, and thereupon, the chief judge shall designate a dig 
trict court of three judges, one of whom shall be the judge granting the wry! 
and two other judges tto hear the issue of whether the prisoner shall be releagg | 
from custody and all other issues remaining in the matter and enter final judg. 
ment in the cause. At least one of the three judges designated shall be a cireyj 


judge. 


“(3) If an application for a writ of habeas corpus in behalf of a person fp 
custody pursuant to a judgment of a State court is made to a Justice of the 
Supreme Court he may transfer the application for determination to a distri¢ 


or he may make a preliminary examinatioa to determine whether the writ shonl 


court, pursuant to the provisions of title 28, United States Code, section i sta 


issue. Such examination may be made upon the allegations of the applicatioy 
only, Or also upon admissions of fact, any original or certified copy of the State] 


court records or other pertinent matter, or if an order to show cause why the 
writ should not issue is made, upon the allegations of the application, such a¢ 
missions, the answer of the respondent to the show cause order, any Original ¢ 


certified copy of the 


State court records or other pertinent matter. If afte 


such examination the Justice issues the writ, he shall then by order transfer the 


cause to the district 


Upon the entry of such order of transfer, the Clerk of the Supreme Court shal 


immediately forward 


a 


court having jurisdiction to entertain the application 


copy thereof to the chief judge of the circuit in whid 


such district court is situated and thereupon such chief judge shall designate, 


district court of three judges, at least one of whom shall be a circuit judge, t 


hear the issues in the habeas corpus proceeding, and enter final judgment therein 
“(4) Notwithstanding the provisions of section 2255, title 28, United State 

Code, a final order made by a three-judge court constituted as hereinbefore pr 

vided shall be reviewable only on a writ of certiorari by the Supreme Court 


thirty days after the entry of such orde! 


the United States. The petition for the writ of certiorari shall be filed be 


“(c)(1) In a habeas corpus proceeding commenced by a person in custody 
pursuant to a judgment of a State court, a pricr judgment of the Supreme Court 
of the United States with respect to all rights, questions or facts actually adjud 
cated by the Supreme Court on an appeal by the applicant for the writ of habeas 
corpus from a decision of the State court, or on a review by a writ of certiorar 
granted to the applicant for the writ of habeas corpus of a decision of the Stat 
court, shall be conclusive, unless the applicant for the writ of habeas corpus sha 
plead and prove a material and controlling fact which did not appear upon the 
record in the Supreme Court, and which the applicant for the writ of habeas | 


corpus could not have caused to appear on the record in the Supreme Court, | 


the exercise of reasonable diligence | 
“(2) Where a person in custody pursuant to a judgment of a State court has} 
been denied release from custody or other remedy o1 1 application fora writ | 
of habeas corpus by a United States Judge or Justice, the Supreme Court or 
district court, a subsequent application for a writ of habeas corpus by such person 
shall not be entertained by a United States judge or justice. the Supreme Cour 
or a district court, except on a fact or ground not presented at the hearing on the | 
earlier application for the writ and then only on a showing of a reasonable} 


excuse for a failure to present such fact or ground at the hearing on 


application.” 


| the earie 


The first paragraph of proposed subsection (b) limits the grounds for habeas 


corpus by a State court prisoner to Federal constitutional questions, as does the 


reactivated committee bill. That provision, we think, is not controversial 
The proposed amendments incorporated in the second and third paragraph 
subsection (b) provide for a preliminary examination. The allegations of th 


application for the writ, the response or the answer to an order to show cause, 1 
issued, original or certified Copies of State court records, admissions of fact, @ 
other pertinent matter may be considered. Many applications will be Caer 
of merely on a consideration of the petition on the ground it states no facts e& | 
titling the applicant to relief. Others might require a more extended inquiff. | 
It is believed by your committee that most of the applications will be disposed | 
of on the preliminary examination and that only a very few will present substal 
tial grounds for relief and require the issuance of the writ and the creation of 
three-judge court to pass on the issue of release or other relief 

Moreover, by transfers of applications for the writ provided for by 28 U.S.C 
2241(b) of the Habeas Corpus Act applications will be brought in or transferre 
to the district courts, which are best constituted and suited to hear contested is 


sues in habeas corpus; 


and that result together with the provisions of subsecio 
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(c) will, we think, obviate burdening the U.S. Supreme Court by increased orig- 
dis. inal applications for the writ and by an increase of petitions. for certiorari. 
writ Under the provisions of subsection (b) a State court prisoner-will not be dis- 
se | charged from custody, except by the judgment of a three-judge Federal court. 
idg-} ‘That, we think, reasonably meets and should satisfy the objections raised by the 
cuit! states to the review by a single Federal judge of a lower Federal court of a de- 

cision by the highest court of a State. 

n ip It will be observed that in proposing a three-judge court to pass on substantial 
the} claims of denial of Federal constitutional rights by State courts made by applica- 
riet tion for habeas corpus, we have followed the pattern of prior congressional acts 
(b),| which provide for special three-judge Federal courts to pass on the constitution- 
mi} ality of State statutes and administrative orders. 

tion By the last paragraph of subsection (b) the losing party, the applicant or the 
tate| State, as the case may be, seek review of the order of the three-judge court 
the! only by petition for certiorari to the U.S. Supreme Curt, filed within 30 days 
ad after the entry of the order. This will expedite disposition of the cause and 
| or meet the objections of the States of long delay in final disposition of habeas 
fter | corpus cases by State court prisoners in the Federal courts. 


the | We now turn to subsection (c) of the proposed amendment. In most juris- 
ion dictions the doctrine of res judicata is not applied in habeas corpus proceedings. 
hal} (See Darr v. Burford, 339 U.S. 200, 214, 215.) We think there should be a limited 


ie | application of the doctrine of res judicata in habeas corpus; and where on ap- 
| peal or on certiorari the petitioner for a writ of certiorari who is thereafter an 
» ti applicant for a writ of habeas corpus has presented to the Supreme Court a 


ein Federal question upon which his application for the writ is bottomed and the 
ate | Supreme Court has decided the issue adversely to him, he should not be per- 
pe | mitted to relitigate that question in habeas corpus, unless he shows a material 
to! and controlling fact not on the record in the Supreme Court and therefore not 
thin considered and which he could not by reasonable diligence have brought upon 
the record in the Supreme Court for consideration. Subsection (c) so provides. 
‘ody It will be further noted that section (c)(2) applies to a limited degree the 
vurt doctrine of res judicata to subsequent or repeated applications by a prisoner 
udi in custody under a judgment of a State court. This will tend to prevent un- 
wae | reasonable delay in final disposition of applications by such a prisoner and undue 
rar | interference with State court processes and at the same time afford a remedy 
tate to a State court prisoner who has a real and substantial ground for the writ 
hal and has failed to set that ground up in his original application. 
the | The following ameniment of section 2241(b) of title 28, United States Code, 
peas | is proposed to eliminate the necessity for a formal hearing of the many habeas 
by corpus applications transferred to the district court which can be determined 
under existing law merely upon consideration of the averments of the petition 
has and the accompanying documents. The was proposed to the Conference at its 
writ September meeting by the Committee on the Revision of the Laws and the Chief 
- | Justice was authorized to constitute a Committee on Habeas Corpus to study 


this and other related matters. Accordingly, the following amendment is 


rson 

our proposed : 

the | 

‘ | { BILL To amend section 2241(b) of title 28 of the United States Code in reference to the 
a | power of Federal courts to grant writs of habeas corpus 

rlie 


“Be it enacted by the Senate and House of Representatives of the United States 
beas of America in Congress assembled, That section 2241(b) of title 28, United States 
the} Code, is amended by striking therefrom the words ‘hearing and’ immediately 

preceding the word ‘determination’, so that section 2241(b), title 28, United 
h of States Code, shall read as amended as follows: 
> the ‘‘(b) The Supreme Court, any Justice thereof, and any circuit judge may 


e, t| decline to entertain an application for a writ of habeas corpus and may transfer 
tor | the application for determination to the district court having jurisdiction to 
ose entertain it.’ ”’ 
7 The committee further recommends that it be continued for the further study 
niry | of habeas corpus procedures and related matters. 
an Respectfully submitted. 
tal ALBERT LEE STEPHENS, 
of! SIMON FE. SoOBELOF?, 

PHILLIP FORMAN, 
S.C. | LUTHER M. SwyYGeErt, 
rred OrtreE L. PHILLIPS, Chairman. 
dl is 
"101 
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ADDENDUM -TO. THE Repory OF THE COMMITTEE,ON HABEAS Corrus, APRIL 1, 195 


The following is added as an addendum to the report of March 14, 1959, of 
Committee on Habeas Corpus. 

After approving such report and the draft bill set forth at pages 10°te 
thereof, the Judicial Conference at the request of Judge Phillips authorized hi 
and Judge Albert B. Maris, Chairman of the Committee on Revision of the Taw 
to revise the draft bill so as to effect technical improvements, relate the ame 
ments to the sections of title 28, United States Code, directly affected, a 
shorten the text. ‘ut to make no changes in substance. 

Such revision has been prepared, largely by Judge Maris. It accompli 
the ends indicated above but makes no change in substance. The text of 
revised draft bill is set forth below. 


Orie LL. PHiires, Chairman, 


| 








